Treating environmental federalism as a zero-sum game between the federal government and the states trades off with actual action on climate change
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Today, political support for new environmental regulations at the federal level is less uniform, particularly given the resistance to federal regulation by a sizeable number of states during the Barack Obama Administration. Along with industry, states routinely filed lawsuits challenging new environmental regulations as abuses of federal power. Instead of thinking seriously about shared governance, the political default in many red states was to litigate with the hope of invalidating the federal rule. This turns environmental governance into a zero-sum jurisdictional game; if the federal rule is invalidated, the state wins, and if the rule stands, the state loses. Of course, environmental regulation is not a zero-sum game; the optimal combination of local, state, and federal regulation depends on a number of factors, including geographic scale, existing regulatory structures, and various market forces. Unfortunately, when states treat environmental governance as a zero-sum game, they preclude the consideration of win-win shared-governance scenarios. Along the way, time, effort, and money are wasted in protracted legal battles that delay important protections for human health and the environment.
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