Federalism exacerbates inequality – poorer states can’t fund themselves and can easily find loopholes
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Imagine you lived in a country where the legal system punished women more harshly than men for the same crime, or single people more harshly than married individuals. You would undoubtedly condemn such practices as being unfair, unequal, and unethical. But federalism does much the same thing – except how badly (or how well) people are treated by the government depends entirely on where they live. The average sentence for a drug offense in Arizona is 17 months, while in Iowa it is 111 months – six times longer. Whether you can be put to death by the state for your crime depends on which state you committed it in. In some states, an unarmed person can be shot down by a civilian who claims to feel threatened, but not in other states. How badly (or how well) people are treated by the government depends entirely on where they live. Rights can also vary from state to state – like the right to vote. Some states are making it easier for people to vote, while others are making it increasingly harder. The availability of vital services is also tremendously variable between states. The quality of public education differs a lot – denying equal opportunity to poor students in many states. The accessibility of abortion services also greatly depends on the individual states. A good democracy requires equal treatment of citizens, but this is exactly what we are not getting with federalism. Donald F. Kettl, in his book, The Divided States of America: Why Federalism Doesn’t Work, has documented how federalism has also worsened economic inequality in the United States – which is already at a higher level than any other advanced democracy. He found that there is a great deal of variation in economic prosperity across states: some, like Connecticut, are well off; while others, like Louisiana, are much worse off. This affects the ability to provide vital government services, especially to working class and poor citizens. People in poor states get lower welfare payments, less access to medical care, inadequate schools, crumbling infrastructure, and less protection from pollution. All of this contributes to more suffering and less economic mobility for citizens of these states. Sometimes government services are inferior by design. Some Republican-dominated legislatures make a priority of cutting taxes and slashing spending on schools, medical care, roads, social welfare programs, etc. However, much of the unequal government services made worse by federalism is not always this intentional, but simply due to the poorest states not having the public resources necessary to provide adequate government services. Nevertheless, the disturbing result, as Kettl concludes, is that “The quality of government services – and the quality of life – increasingly depends on where Americans live.” The level of unequal treatment is rare in countries with unitary states that have laws, funding, and government programs that are largely centralized on the federal level. This ensures that all citizens, no matter where they live, are treated more equally, subject to the same laws and same punishments, and receive the same essential government services. These centralized governments can move funds from richer to poorer areas to ensure that everyone has the same quality schools, medical treatment, and economic opportunity. It’s a shame we can’t say the same thing about this country – and it is a high price to pay for federalism. Laboratories of Democracy or Loopholes of Democracy? One argument for federalism is that it allows states to experiment with different policy approaches that, if successful, can then be adopted in other states. State governments are seen as “laboratories of democracy” and a force for progress. For example, the state government of California has led the way in more stringent environmental regulations. And some state governments have been pioneers in other areas, such as the legalization of marijuana and gay marriage. It is clear that sometimes when citizens become frustrated by the constant gridlock in Washington and the impossibility of policy reform on that level, they turn to state government for the solution. And it is true that at times state level reforms can become “contagious” and spread to other states and even eventually provoke action on the federal level – as it did with women’s right to vote. Some states and cities also allow citizens to pass reforms directly through initiatives and referendums – without the support of reigning political officials. This has led  to argue that federalism may be used to facilitate progressive political change. However, federalism can also serve to impede reform across the nation. In fact, in overall practice, federalism most often works to preserve the status quo and impede nationwide change – compared to unitary government. Decentralized power in the states gives opponents more opportunities to obstruct or ignore national mandates for reform. Decades of delay in giving civil rights to minorities is a classic example of this problem. The states’ rights movement was able to preserve discrimination and the oppression of African Americans in large parts of the country for a hundred years after the Civil War.  now show that a majority (60%) of Americans prefer life imprisonment over the death penalty. And yet we remain the only advanced Western democracy to still practice this arcane punishment – with 30 states having the death penalty still on the books. In these other countries, abolishing the death penalty usually took a vote in just one national legislative body. In the U.S., to get rid of it nationwide, we need the approval of 99 state houses and senates (Nebraska is unicameral) and 50 governors. Such are the obstacles to change posed by federalism. Universal healthcare is another example of how state power can serve to impede policy reforms. We are alone among major western democracies in not providing affordable health care for all citizens. The Affordable Care Act (Obamacare) took a major step forward in extending coverage to millions of previously uninsured Americans. An important part of this plan was the extension of Medicaid coverage in the states, with the federal government paying for 90% of the costs. But 24 Republican controlled states have refused to do so, leaving millions of people in these states without affordable health care. It has been found that between 2014 and 2017,  because of these states’ decision not to expand Medicaid coverage. For many political scientists, these issues illustrate how federalism is another example of the ways in which American government often allows the minority to rule over the majority. , one of the foremost authorities on federalism, argues it is a mistake to believe that it promotes freedom by reining in the power of the federal government. Federalism “may actually promote tyranny by its constant frustration of majorities,” and “is an impediment to freedom.” Federalism: Stifling Constitutional Reform Another way that federalism slows political reform and frustrates majorities is its effects on the constitutional amendment process. To pass, an amendment must get the support of two-thirds of the House and Senate and then three-quarters of the states. This extra step of state approval has been the graveyard of many good amendments, including a child-labor amendment in 1924, an amendment to make Washington, D.C. a state in 1978, and an equal rights amendment in 1982. Disturbingly, a small minority of the states control the amendment process. It only takes 13 states, constituting as little as 4% of the population to block an amendment. As discussed , the need for state approval and the fact that it requires a uniquely difficult three-quarters supermajority is part of what makes our constitution the hardest one to change of all major democracies. Most of these other countries are unitary nations that don’t have sub-national units like states that are part of the amendment process, and if they do, the supermajority needed for passage is lower. Abandoning the Poor: The Human Costs of Devolution “Devolution” – the transfer of federal programs to the states – can be as bad as the term itself sounds: a step backwards in the evolution of effective policies. That has certainly been the case with U.S. poverty policy.  have long known what works best in reducing poverty – it can be learned by looking at other democracies that do a much better job at this than we do. They rely primarily on well-funded, centralized anti-poverty programs that are universal – that apply equally to everyone. We have a few successful programs like that, especially Social Security and Medicare. If we wanted to help the poor, we would be passing programs like universal daycare and low-cost college education. But instead we are using devolution to create more fragmented and less well-funded programs in the states. A disturbing example of this is our only cash assistance program for the poor – Temporary Assistance to Needy Families (TANF – often still called “welfare”). Since the 1990s, TANF has been devolved to the states. They now get a federal cash grant of TANF funds and they have a great deal of flexibility on how to spend them and on who – all in the spirit of increasing experimentalism in poverty policy on the state level. But the results have been particularly discouraging – especially for poor people. The federal government does not require the states to spend all the TANF grants on cash assistance. State budgets are notoriously precarious, especially in economic downturns, so it is not surprising that many states routinely divert TANF funds intended for needy families and use them to fill holes in their general budgets, or even to fund tax cuts. Louisiana, for instance, only spends about a third of its allocated state and federal TANF funds on cash assistance for poor families. Federalism has contributed to the United States’ dubious distinction of being the advanced democratic country with the highest levels of adult and child poverty. States also now have a wide discretion on what requirements they can put on TANF assistance. The result has been the predictable federalist mishmash of helpful and draconian policies. Some states have made it easier to get assistance, but many have made it much harder – instituting stricter work requirements than required by federal law, shortening the time people can get benefits, imposing harsher penalties – like termination from the program — for violations of any rules, and imposing family caps that restrict the amount of assistance to larger families. Some states also have made it a policy for employees in their welfare offices to actively discourage people from applying. The human impacts of this devolution of welfare policy are striking. At the start of TANF in the 1990s, out of 100 people in poverty, 68 received TANF cash assistance. Today that figure has plummeted to only 22 out of a hundred – the lowest in the program’s history. In 16 states the ratio is down to 10 or less out of a hundred poor. And  show that these families left off of assistance are worse off. Also, not surprisingly, the states where the poor receive the least assistance are  with two factors: Republican control of state government, and a higher percentage of African Americans needing assistance. So in the case of poverty policy, the Republican’s goals of reducing the role of the federal government, cutting welfare spending, and kicking people off the rolls were aided considerably by federalism and devolution. As a Center on Budget and Policy Priorities  concluded: State and federal governments have a critical role in ensuring that low-income families have access to a minimum level of support to meet their basic needs. Instead, states — with no national standards to hold them accountable for assisting families in need — have acted in their own self-interest, not in the best interest of families in poverty and particularly of families of color. In this way, federalism has contributed to the United States’ dubious distinction of being the advanced democratic country with the highest levels of adult and child poverty. The Rise of Radical Federalism in the Courts Republicans have also been trying to re-define federalism and further hobble the federal government through the courts. In recent years, libertarian legal scholars and powerful conservative legal groups like the Federalist Society have been pushing a plan to undermine the power of Congress vis a vis the states and radically rewrite the rules and practice of federalism in the United States. This legal offensive focuses on reinterpreting the Commerce Clause in the Constitution. This clause gives Congress the power to “to regulate commerce . . . among the several states.” Before the 1930s, the Court interpreted this clause extremely narrowly and in fact used it to shut down some early New Deal programs. But the Court eventually adopted a broader interpretation of what constituted “commerce” and this made possible the many large federal efforts we know today, like Social Security, civil rights laws, Medicare and Medicaid, environmental protection, business and banking regulations, and so on. It has become routine for Congress to use this clause to justify exercising legislative power over the activities of states and their citizens. But in recent years the Supreme Court has begun to discard this long-standing legal interpretation of the Commerce Clause and start to narrow it in a way that could severely restrict the activities of the federal government. As  explained in The New Republic: “a small band of determined legal academics has set out to persuade the Supreme Court to undo the New Deal—and have almost won.” In fact, this new narrow interpretation has already been used in several key federal cases. The  Congressional laws seeking to clean up hazardous waste, restrict firearms in school zones, and discourage violence against women. The Commerce Clause was also the basis for invalidating an important part of Obama’s Affordable Care Act. The Court ruled that Congress exceeded its powers under the Commerce Clause with its “individual mandate” that would have required uninsured individuals to secure health insurance in an attempt to stabilize the health insurance market. As Adam Cohen, author of , has warned, this radical right-wing legal movement “says that, basically, all of the large social programs that were created during the New Deal, the social safety net, is unconstitutional, that it exceeds the power of Congress. We could see a radical conservative Supreme Court in a few years actually striking down things like the federal minimum wage.” In short, this new vision of federalism is a threat to the centralized regulatory powers and social welfare programs that are an essential part of modern government and a well-functioning society. These strong and popular federal programs form the backbone of all modern democratic states and nowhere else are they under attack in the courts the way they are in the United States. Only here. 
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