Lack of legitimate prosecution measures destroy ability to deter and address domestic terrorism- federal statute solves.
Harvard Law Review 23 “Responding to Domestic Terrorism: a Crisis of Legitimacy” VOLUME 136, ISSUE 7, MAY 2023 https://harvardlawreview.org/print/vol-136/responding-to-domestic-terrorism-a-crisis-of-legitimacy/ 
This Note takes the position that both the Wholesale Reform and Status Quo camps raise valid concerns, such as the need to resolve ambiguity in the current regime, the considerations surrounding the expressive value of criminal law in labeling terrorism as such, and the potential for abuse if the government’s power were expanded. However, while each side identifies compelling considerations in the reform debate, each fails to grapple with limitations identified by their counterparts. Most concerningly, they misidentify the core problem underlying the current regime. While the Wholesale Reform camp identifies the problem as a lack of tools to address the problem and the Status Quo camp identifies the problem as a lack of political will, this Note argues that the core problem is the lurking problem of legitimacy. The reform debate as currently framed fails to grapple adequately with heightened legitimacy concerns within the United States’ increasingly polarized and fragmented political environment. Contrary to arguments of those in the Status Quo camp, the current political climate — the inherently political nature of questions of terrorism, extreme polarization, lack of trust in institutions — makes success under the current regime unlikely. The criminal justice system and the ability of the executive branch to wield authority in this area depends on the buy-in of a variety of actors — the public, juries, and judges. Currently, the executive branch may technically have tools to prosecute domestic terrorists. However, Congress did not expressly authorize these tools to be used against domestic terrorism. This undermines the Executive’s ability to assert credibly that domestic terror conduct is properly governed by the current statutory scheme and that the Executive has the authority to use this scheme to address domestic terrorism. It may sometimes be legally appropriate to stretch the criminal law to address new and novel threats — especially given the declining health of the legislative branch. Yet there are objective and subjective legitimacy concerns that make such an approach in the context of domestic terrorism normatively concerning and functionally challenging. A. Concerning Legitimacy Inversion
Terrorism is definitionally political. The difference between regular violence and terrorism is terroristic intent — motivation by a political aim or an ideology. Moreover, apart from the objective definition, terrorism also involves a subjective component: was the violence and/or the underlying ideology legitimate? One recent study found that “politics constrain the American public’s understanding of terrorism,” as public perception of who is a terrorist is shaped by one’s own political persuasion. Indeed, many of the American Revolutionaries committed conduct that could be understood as terrorism, but few Americans would characterize it as such because the modern view is that the conduct was legitimate. As defining terrorism involves a question of legitimacy — specifically the legitimacy of violence — the governmental response to terrorism likewise involves a question of legitimacy. In order for the government to respond to terrorism effectively, it needs buy-in as to its authority. Because terrorism is political in nature, its invocation is subject to greater political scrutiny and — especially in the domestic terrorism context — accusations of illegitimate targeting of political opponents. Indeed, while there is certainly active debate over the legitimacy of the accusations, it is notable that Republicans in the House of Representatives have established what they are referring to as a “new ‘Church Committee’” to investigate allegations of political targeting in the Executive’s response to domestic terrorism. Thus, in order to prosecute terrorism effectively, the violence must be viewed as illegitimate, and the government’s response must be viewed as legitimate. The current political environment involves an inversion of this necessary dynamic. The increase in political polarization and decreasing trust in institutions undermine governmental legitimacy, while there is a simultaneous increase in the perception of political violence as legitimate. Democratic erosion undermines governmental legitimacy, which in turn undermines political authority. It is against this backdrop that the current legislative scheme operates. Every move the government makes is under intense scrutiny from the “other side,” which stands ready to accuse those in power of illegitimacy and overreach. And sometimes those accusations bear out. But, given the trends of democratic erosion, the objective question of whether the government has overstepped is often immaterial to those making accusations of illegitimacy and overreach. And where there is actual government overreach, the political fallout will be outsized. B. The Problem of Ambiguity The legitimacy inversion discussed above breeds skepticism and mistrust, heightens risks, and amplifies the problems of ambiguity inherent to the current regime. Any ambiguity in whether the Executive is authorized to act in response to real and growing domestic terror threats will be weaponized — presenting perceived legitimacy problems. Ambiguity also heightens the risk of actual, rather than perceived, abuse — presenting actual legitimacy problems. 1. Perceived Legitimacy Problems. — Public perception of the executive branch’s approach to domestic terrorism is not just a public relations problem. Prosecutors generally do not bring cases they cannot win. Public perception has implications for whether cases are “winnable” in several ways. First, criminal juries are guided in part by their perceptions of the legitimacy of the pertinent laws and legal authorities. Even when cases are resolved through plea agreements before making it to a jury, which is the case in ninety-seven percent of federal convictions, “prosecutors’ decisions — which cases to charge, what charges to bring, and what charges to dismiss — reflect the realities of how juries or judges decide tried cases, and what sentences judges will impose.” A prosecutor’s assessment of her case, the risks of going to trial, and the value of a plea deal connect to her assessment of how other actors in the system will respond — “all of these phenomena are expressive.” And these phenomena are tied, “at least in part, [to] a disagreement between the community and the criminal justice authority over how the criminal law should be written, how it should be enforced, or both.” With this disconnect, prosecutors’, juries’, and judges’ expressive decisions “are [then] symptoms of the criminal justice system’s illegitimacy.” This illegitimacy hinders the Executive’s ability to pursue effectively its policy goals through the use of the criminal justice system. While the current terrorism framework has occasionally been used to target domestic terror conduct, there is ample reason to think that authority to bring those charges is not clear. In a 2020 press release, the FBI suggested that a recent prosecution was “the first time a material support charge . . . [was] used in a domestic terrorism case.” This was untrue. In response, commentators argued that “[the] erroneous statement by the FBI may suggest that FBI field offices around the country are not aware that § 2339A charges can be and are brought against suspected domestic terrorists.” If the subject-matter experts are unclear as to the scope of their authority, it is reasonable that laypeople may see such an approach as illegitimate. This, in turn, affects the prosecutorial calculus and calls into question whether cases are winnable. 2. Actual Legitimacy Problems. — In addition to legitimacy concerns inherent to the public perception of an approach that requires creative prosecutions, objective concerns also persist. First, consider the risk of abuse. A recent study conducted by the Center for Strategic and International Studies found that despite ninety-three percent of protests across the United States being peaceful, there is a developing security dilemma in which “escalating violence in some metropolitan areas of the United States . . . pits such groups and loose networks as anti-fascists and anarchists against white supremacists, anti-government militias, and a host of others, such as the Three Percenters, Proud Boys, Patriot Prayer, and Oath Keepers.” In this context, the government may not be able to differentiate adequately between peaceful, First Amendment–protected conduct and genuine threats of domestic terrorism. Moreover, those who are concerned about the civil liberties risks associated with aggrandizing the federal government’s power in this context argue that the risk of selective political targeting of groups is higher due to political polarization. Recently, evidence has come to light of abuse and overreach targeting domestic groups, such as progressive activists and “Black Separatists,” with no congressional oversight over FBI actions relating to domestic terrorism. Even with the FBI’s history of targeting left-of-center groups, the risk of overreach and abuse of right-wing groups exists as well. The second objective legitimacy concern is one of separation of powers and political legitimacy. “[T]he criminal law should be exact. It should say what it means and mean what it says.” And the policy choices of what conduct should be criminalized and how it should be criminalized are choices that are properly decided by the legislative branch. Yet Congress has seemingly abdicated its role in making these policy choices. Indeed, “[t]he consequence of this legislative failure has been to transfer effective criminal lawmaking power to politically unaccountable prosecutors and, on occasion, to judges willing to set some constitutional or statutory limits on prosecutorial discretion.” This is especially concerning given that the DOJ maintains independence from the President and “Congress cannot use many of the tools for monitoring and managing delegated criminal enforcement authority that it can draw on to constrain bureaucratic discretion in other areas.” Moreover, specifically in the national security space, “Congress and the courts have notoriously failed to check executive power that often undermines individual rights.” From this perspective, these kinds of significant and widely contentious policy questions, like whether federal law should criminalize domestic terrorism as such and how concerns about risks to civil liberties should be balanced against any threat, should be decided by Congress rather than gap-filled in the context of relatively independent executive branch discretion. IV. The Problem with the Terrorism Sentencing Enhancement In response to this political reality, many have pointed to a more robust use of the sentencing enhancement as a viable middle ground solution — at least with respect to the problem of prosecuting domestic terrorism. Using the enhancement provides expressive value because it requires a judge to make a legal determination as to whether the defendant’s conduct constituted terrorism. Indeed, this tool was highlighted in Assistant Attorney General Matt Olsen’s testimony before the Senate Judiciary Committee and noted in the FBI and the Department of Homeland Security’s Strategic Intelligence Assessment and Data on Domestic Terrorism. While the sentencing enhancement is currently the primary tool federal prosecutors have to label a domestic terrorist as a domestic terrorist — and the only tool that involves a congressional mandate to do so — its use to address the lack of a clear statutory approach to domestic terrorism presents more problems than it solves. For several reasons stemming from the unique context of federal sentencing, the enhancement cannot bear the weight of being the primary tool the executive branch uses to respond to domestic terrorism. Yet the specific legitimizing features of the sentencing enhancement — (1) express congressional authorization for use in the domestic terrorism context, and (2) a requirement that the government prove terroristic intent — could and should appear in other parts of the terrorism statutory scheme. A. Problem with Discretion Prosecutorial discretion is a necessary component of the American legal system. However, not all criminal statutory schemes provide prosecutors with the same amount of discretion. In the case of domestic terrorism and the use of the terrorism enhancement, prosecutors have significant discretion — to choose whether to charge a crime that would implicate the terrorism enhancement, whether to seek the enhancement, whether to seek the upward departure in cases where the standard enhancement is not applicable, and whether to advocate any other enhancements, departures, or variances. And while this discretion requires prosecutors to make a factual showing as to why an enhancement or departure applies, they need do so based only on a preponderance of the evidence — a far lesser burden of proof than is required for a conviction. Moreover, they do not need to make this showing to a jury and they can use evidence that would be otherwise inadmissible at trial. Therefore, in many domestic terrorism cases under the current regime, the only way a prosecutor can obtain a legal label of domestic terrorism involves a significant amount of discretion paired with notably reduced burdens of proof and persuasion. These concerns as to the sentencing enhancement echo many of the issues the Status Quo camp identifies in considering additional reforms. First, the risk of abuse is especially present in the context of the politically charged crime of terrorism. And because the executive branch is politically accountable, there is a concern the Executive will be overly responsive to public demand for accountability in high-profile cases involving terrorism. Second, there is the ever-present risk of implicit (and explicit) bias and prejudice in the exercise of prosecutorial discretion — especially in the context of a broadly applicable, completely discretionary sentencing enhancement. Third, due to the politically charged nature of labeling domestic terrorists as such, even when not abused, political criticism is likely unavoidable. There will always be examples of cases involving “the other side” that could be characterized as proof that prosecutors are not requesting the enhancement equitably. Fourth, some have raised the concern that the broad applicability of the terrorism enhancement stacks the deck against defendants in the context of plea bargaining. B. The Nature of Sentencing While prosecutors have a significant amount of discretion, they do not have the ultimate authority to apply the enhancement. Judicial discretion further restricts executive discretion, presenting several additional problems stemming from the uniqueness of sentencing. While judges are required to make findings as to the applicability of enhancements, the inquiry does not stop there. Sentencing judges also consider policy factors external to the case at hand — including how prosecutors in other cases exercised their discretion. A judge could find the sentencing enhancement unequivocally applicable in applying the law to the facts. However, at this stage, the judge must engage in an inquiry into policy factors set forth in 18 U.S.C. § 3553(a), posing the risk that the judge will make decisions based on intuition or bias. In this context, intuition as to whether someone is a terrorist or deserves the “draconian” punishment that results from the application of the terrorism enhancement is especially concerning given that “the prototypical perpetrator is Muslim, Middle Eastern, or both.” The flexibility of the sentencing factors has led to critiques from all sides that the enhancement is being used aggressively, inconsistently, or not aggressively enough. A recent case illustrates the challenge inherent in trying to use the sentencing enhancement for its expressive value. As of October 2022, the DOJ has charged over one thousand defendants in connection with the January 6 attack on the Capitol. Yet, in only one case, against Guy Reffitt, has the DOJ sought the terrorism enhancement. The sentencing judge rejected the attempt. Judge Friedrich refused to apply the enhancement not because she found it was inapplicable, but rather because, pursuant to § 3553(a), the enhancement had not been applied in other cases involving January 6 defendants and would therefore result in an “unwarranted sentencing disparity” with those cases. On one hand, one could view the layering of judicial discretion on executive discretion as a necessary check. However, judges are not politically accountable by design, which raises a question as to whether they should be the ultimate arbiters of labeling terrorists when there has been a finding that they meet the relevant statutory requirements. Moreover, this case demonstrates the difficulty of actually achieving uniformity through sentencing. While Judge Friedrich used other January 6 defendants as the comparator for the purpose of evaluating the § 3553(a) factors, she need not have looked so narrowly. Instead, Judge Friedrich might have examined the cases of Ruby Montoya and Jessica Reznicek, climate activists who were charged with conspiring to damage the Dakota Access Pipeline and against whom judges applied the terrorism sentencing enhancement. Under this framing, she might have found that not applying the enhancement would create an unwarranted sentencing disparity between Reffitt — who was armed with a pistol while actively participating in an insurrection and “threatened to ‘physically attack, remove, and replace’ lawmakers” — and Montoya and Reznicek, who burned equipment and damaged a pipeline. Montoya and Reznicek are serving seventy-two months and ninety-six months under the enhancement, respectively, while Reffitt is serving eighty-seven months for his conduct without the enhancement. It is at least arguable that the sentencing enhancement was just as, if not more, appropriately applicable to Reffitt’s conduct as it was to either Montoya’s or Reznicek’s. And beyond the question of uniformity, the inquiry into “unwarranted sentencing disparities” creates incentives for the government to be more aggressive in its use of the sentencing enhancement — because if it is not, then it might forfeit its ability to seek the enhancement in subsequent cases successfully. C. A Blunt Tool for a Nuanced Problem A final problem with a more aggressive use of the terrorism enhancement is that it is a particularly blunt tool. Mechanically, the enhancement increases a defendant’s offense level to not less than thirty-two and increases the defendant’s criminal history to Category VI — the highest criminal history category. Critics have described the enhancement as “draconian” and judges have refused to apply it because of its severity. For instance, Judge O’Toole refused to apply the enhancement over concerns about fairness, later stating that “the automatic assignment of the defendant to a Criminal History Category VI . . . is not only too blunt an instrument to have genuine analytical value, it is fundamentally at odds with the design of the Guidelines. It can, as it does in this case, import a fiction into the calculus.” Similarly, Judge Land found that the terrorism enhancement’s requirement of automatic enhancement “ignores the individual ‘history and characteristics’ of the Defendant, and instead places too much weight on a questionable interpretation of what constitutes a federal crime of terrorism under the Guidelines.” He too declined to apply the enhancement because it was “excessive.” Not only do these examples again highlight judicial discretion, but they also demonstrate the bluntness of the tool. The fact that the sentencing enhancement “treat[s] a wide range of crimes alike” makes it an inappropriate choice to serve as the primary mechanism to address domestic terror prosecutions as such. Indeed, the DOJ seems to have recognized this bluntness, as it has exercised restraint in its requests to use the enhancement in a variety of domestic terrorism contexts. Congress should legislatively authorize a broader set of tools for the domestic terrorism context, subject them to a legal determination that any conduct charged constitutes terrorism, and make any minor adjustments to the statute as necessary to ensure it is adequately designed to address both international and domestic terrorism. While this would constitute a reform, it is distinct from the Wholesale Reform approach in that the goal is not to add tools for prosecutors, but rather to authorize tools that those taking the Status Quo approach argue already exist. This reform would also solve the expressive value and ambiguity concerns raised by the Wholesale Reform camp. Many tools that are currently available in the international terrorism context would form a more robust and democratically legitimate response to the current domestic threat that would neither upset the current balance between security and civil liberties nor leave the executive branch with overbroad discretion to designate defendants as terrorists. While specific comprehensive legislative proposals are beyond the scope of this Note, a couple of concrete examples of reform are worth discussing. As previously mentioned, this Note advocates an approach, patterned off the 1996 sentencing enhancement reform, of amending the current legal regime to clearly apply to domestic terrorism and to require a factfinder to find terroristic intent. One example concerns the material-support statute — specifically, § 2239A. Many have proposed reforming the material-support statute, such as by eliminating the list of predicate offenses from § 2339A, providing for designations of domestic terrorist organizations, adding crimes to the list of federal crimes of terrorism, or requiring the government to prove “specific intent to support an organization’s unlawful activities.” This Note’s proposed reform does not chart uncharted territory in this regard. However, its motivation for reform differs from that of existing proposals, which affects the precise contours of what these broad categories of reforms might look like in practice. In taking cues from the sentencing enhancement and focusing on the legitimacy concerns that have been identified, Congress should amend the material-support statute to apply clearly to domestic terrorism. It might do this by adding an express provision to § 2339A authorizing its use in cases where conduct occurs outside or within the territorial jurisdiction of the United States. In addition, hewing closer to its approach in response to the Oklahoma City bombing, Congress might reexamine the list of predicate offenses in § 2339A and add any offense it identifies as being typical in the context of domestic terrorism that is not currently included. This is more in line with the sentencing enhancement’s approach whereby the Sentencing Commission expanded “international terrorism” to “federal crime[s] of terrorism,” without expressly applying the enhancement to domestic terrorism. If Congress, in response to January 6, expanded the list of predicate offenses to include crimes typical to the domestic terrorism context, that would clearly indicate that Congress had intended to authorize this statutory tool to be used to respond to domestic terrorism. Additionally, the same avenue providing for a broader understanding of terroristic intent under the upward-departure provision of the sentencing enhancement could also be applied to the material-support statute. This is slightly complicated by the fact that the terroristic intent component of § 2339A is contained within the federal-crime-of-terrorism prong, which is cross-referenced in a variety of other contexts. Assuming Congress was unwilling to more broadly standardize the different intent standards and definitions of terrorism — international, domestic, transcending national boundaries, and so on — it might graft a broader intent prong within § 2339A itself. This might look like adding a provision specifying that where conduct does not fit the definition as set forth in § 2332b(g)(5), the material-support charge nonetheless applies if the government can prove the kind of intent set forth in § 2331(5)(b). Briefly, another example of reform would be to amend § 2332b — terrorism transcending national boundaries — to include domestic terrorism. Though there is little case law, this provision has been interpreted to require only a minimal international nexus. Indeed, the First Circuit assumed without deciding that conduct transcending national boundaries needed to be “substantial,” but that a mere exchange of information with someone overseas was sufficient to constitute conduct transcending national boundaries. This criminal charge could thus apply to domestic terrorists who were in contact with a sympathetic party in another country. Given the sparse case law, it is not clear whether this minimal nexus requirement would hold if this provision was used more robustly to target primarily domestic conduct. So this too might be a statute that could be amended to address domestic terrorism more clearly. Congress might also consider attaching a terroristic intent requirement to this charge to further legitimize its use and counterbalance any incidental expansion of authority. The types of reform this Note proposes certainly will not change the minds of all those who view the current system as illegitimate. But a congressional mandate authorizing extant prosecutorial tools would insulate the DOJ from accusations of overreach while ensuring effective prosecution of domestic terrorism. Conclusion Domestic terrorism is not going away. Nor does it seem that the trends contributing to democratic erosion will recede. Yet the current approach is insufficient to respond to this threat. The current debate over reform does not adequately engage with the legitimacy challenges that are exacerbated in the context of the politically charged problem of domestic terrorism. While calls for increased use of the sentencing enhancement are misguided, the instinct to reach for that particular tool is understandable given several legitimizing features. These features need not be unique to the sentencing enhancement. Congress should (1) amend the current regime, not to expand executive power but instead to clarify and clearly authorize it in the domestic terrorism context, and (2) require a finding of terroristic intent. These reforms would strike a balance between the Wholesale Reform and Status Quo positions, address their core motivations, and account for the realities that shape the executive branch’s political authority to address domestic terrorism
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