Only soft models solve---hard governance fails. 
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Scholars are increasingly using the term “soft law” to describe the growing constellation of informal, iterative, experimental, and collaborative solutions for challenges surrounding new technologies. A surprisingly diverse collection of scholars from multiple disciplines and perspectives has written about and generally endorsed soft-law mechanisms.53
Soft-law governance mechanisms differ from hard law in that they lack the same degree of enforceability.54 In a sense, soft law is not really all that new. Many soft-law governance mechanisms have been tapped in the past, especially in information and communications technology policy circles.55 Today, however, soft law has taken on great importance because of the factors identified above, especially the pacing problem.
Soft-law processes are used alongside hard-law methods to varying degrees.56 Soft law operates in the shadow of hard law, and hard-law mechanisms will often buttress soft-law efforts in important ways. Even where agencies initially rely on soft-law mechanisms to deal with the governance of certain new technologies, various hard-law mechanisms are always waiting in the wings. The use of ex post regulatory remedies (unfair and deceptive practices claims, recall authority, and other lawsuits), as opposed to ex ante preemptive regulatory restrictions, is becoming more common. Soft law can supplement and combine with such ex post enforcement efforts, but it does not supplant the many other common law, court-based remedies that continue to operate, including product liability, design defects law, assorted torts and class action claims, and other judicial remedies.
Any list of soft-law mechanisms is necessarily amorphous and ever-changing, but a current inventory must include the following at a minimum: multi-stakeholder processes, experimental “sandboxes,” industry best practices or codes of conduct, technical standards, private certifications, agency workshops and guidance documents, informal negotiations, and education and awareness building efforts.
Multi-stakeholder processes are a particularly important type of soft law, and they have been used extensively over the past quarter century to address a variety of internet-era technology developments.57 Multi-stakeholder processes place a premium on what we might think of as the “3Cs” of many soft-law efforts: consultation, fostering an ongoing dialogue built on trust among all stakeholders; collaboration, establishing a process or forum for discussion and encouraging stakeholders to work together; and consensus, pursuing a rough consensus among stakeholders and finding as many win-win solutions as possible within the operational parameters.
Multi-stakeholderism fits nicely in the RRI paradigm described above. Landeweerd and colleagues note how
“Doing governance” implies the space for making explicit what is moving all the different (kinds of) stakeholders on issues of science and technology. This means focusing less on “decision-making” and more on identifying the shared values and interests we have in the issues on the table; a focus on collaboration and dialogue, and on empowering participants (first and foremost the researchers and research communities involved).58
In the United States over the past quarter century, the National Telecommunications and Information Administration has played an instrumental role in facilitating many multi-stakeholder efforts, and the Federal Trade Commission has also led several important soft-law-oriented workshops and multi-stakeholder processes.
Indeed, almost every agency that regulates some facet of technology now taps similar mechanisms. A partial list of issues or technologies that have been the subject of soft-law-oriented proceedings includes big data, machine learning, and AI59; the Internet of Things (i.e., internet-enabled devices and applications)60; online advertising practices61; autonomous vehicles (AVs) policy62 ; motor-vehicle cybersecurity63; cybersecurity of advanced medical devices64; facial-recognition technologies65; health and medical smartphone applications66; medical advertising on social-media platforms67; mobile phone privacy disclosures68 and mobile applications for children69; 3D-printed medical devices70; and small unmanned aircraft systems (i.e., drones).71
The recommendations flowing out of these softlaw efforts have been varied, with some being quite amorphous and aspirational, while others were more detailed and highly context-specific. In many of these proceedings, policymakers and various stakeholders looked to ensure that specific best practices were “baked in” to product design and development cycles before new technologies or platforms were launched. For example, many of them recommended various best practices to ensure that “privacy-bydesign,” “safety-by-design,” or “security-by-design” were introduced into the technology-development cycle at an early stage.72
“Sandbox” approaches are also catching on. A sandbox, by law firm Sidley Austin’s useful definition, is “a tool that allows developers to test a technological proof of concept prior to a full-scale public release” and that “gives a firm the ability to amend and improve a product iteratively based on feedback” from regulators.73 The United Kingdom has been a global leader in the use of sandboxes, having launched the first one in 2016 to encourage new governance approaches in the financial-services sector.74 Since then, the use of sandboxes has grown rapidly across the globe. In this country, some states are implementing broad-based sandbox bills and efforts intended to encourage experimental policies for many other sectors.75
This reflects another, broader soft-law trend: devolution and local experimentation. “Local governments are also likely to become increasingly important sources of governance innovation because of their ability to solve problems for their populations,” noted the Global Trends 2040 report. “Local governments generally have the advantage of proximity to the problems of their constituents, legitimacy, accountability, and the flexibility to customize responses; they also have less partisanship.”76
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