Soft law regulation is gas---UK proves!
Adam Thierer 22 (Adam Thierer was a senior research fellow at the Mercatus Center at George Mason University from 2010-2022. He specializes in innovation, entrepreneurialism, Internet, and free-speech issues, with a particular focus on the public policy concerns surrounding emerging technologies. Thierer serves on the U.S. Chamber of Commerce's Artificial Intelligence Commission on Competitiveness, Inclusion, and Innovation. He is also a member of the Federalist Society’s Regulatory Transparency Project, 4/2022, accessed 7/19/2023, Digital Governence Working Group, “Governing Emerging Technology in an Age of Policy Fragmentation and Disequilibrium.” https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4099605)SAADK
In September 2021, the UK Committee of Public Accounts, a parliamentary committee that evaluates the efficacy of government spending and regulatory programs, published a report on Principles of Effective Regulation. 87 The report’s preliminary findings echoed the concerns heard on this side of the Atlantic about the scale and pace of technological change overwhelming traditional regulatory mechanisms. “It is not clear that government and regulators are equipped to meet these challenges,” the report noted. “And the world which they regulate is changing rapidly—so regulators need to be able to adapt and act quickly to these new challenges.”88
The UK government took up these same themes in a comprehensive 2019 report on Regulation for the Fourth Industrial Revolution. 89 It spoke of the need for the government to develop “a more agile approach to regulation” that “is sufficiently flexible and outcomes-focused to enable innovation to thrive.” Further, it stressed the need “to enable greater experimentation, testing and trialling of innovations under regulatory supervision” and “build dialogue with society and industry” about how to better regulate new technologies.90 Sandboxing solutions, which the UK helped pioneer, are identified as a key part of this more decentralized and experimental approach to governance. Beyond sandboxes, the report said,
Regulatory guidance, codes of practice and industry standards should be used to complement outcome-focused legislation and provide clarity for business. These tools can more easily keep pace with technological change and be more accessible and less burdensome than prescriptive legislation.
Voluntary standards can play an important role in enabling and stimulating innovation—from supporting the dissemination of ideas to facilitating access to markets.91
Many of the themes developed in the UK government report echoed those set forth by Nesta, an independent foundation that studies innovation strategy in the UK. In its report titled Renewing Regulation: “Anticipatory Regulation” in an Age of Disruption, which was also released in 2019, Nesta outlined a more experimental and iterative approach that embraces a “test-and-evolve rather than solve-andleave approach to novel problems, for which there may be no established playbook.”92
The UK government has provided more than just lip service to these notions. It has created many new initiatives aimed at shaking up traditional regulatory processes, including the UK Regulatory Horizons Council, the Better Regulation Executive, the Regulators Innovation Network, and the UK Regulators’ Pioneer Fund. The Committee of Public Accounts noted that the government hoped these initiatives would “contribute to a more innovation-friendly regulatory environment,” “ensure industry can adopt new technologies without excessive restrictions,” and help ensure that “our regulatory system is responsive and proportional.”93 The body also stressed that the UK was looking “to pursue a ‘common law’ approach to regulation,” focusing more on ex post responses to various governance challenges that arise. Again, all these efforts are consistent with the softlaw approach.
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