OPEN LEGAL QUESTION---The case still needs to be settled 
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Despite making overtures to the Territory Clause, Justice Kavanaugh’s majority opinion did not deny that the right to equal pro- tection extends to Puerto Rico, as the judges below had found.65 Given the case’s posture and the Court’s precedents, even Justice Sotomayor and the reversed judges below agreed that the case should be analyzed on a rational basis standard.66 Because that standard is very deferen- tial,67 it is not surprising that the government prevailed. Still, by col- lapsing the equal protection analysis into the Territory Clause analysis, the majority found a rational basis for only one distinction — between Puerto Rico and the states — and not for the distinction between SSI candidates in Puerto Rico and those on the mainland. The result is the denial of Fifth Amendment equal protection rights to residents of the territories. 
Declining to extend SSI to Puerto Rico, Congress implicitly made two distinctions. First, it distinguished Puerto Rico68 from the states, treating the two classes differently for social security purposes. Second, it distinguished between would-be SSI recipients living in Puerto Rico and those living on the mainland. Everyone in this case — the parties,69 the Justices,70 and the courts below71 — agreed that the Constitution required Congress’s distinction to have a rational basis, but they did not agree on which distinction needed a rational basis: the disfavored treatment of Puerto Rico vis-à-vis the states, or that of SSI candidates in Puerto Rico vis-à-vis SSI candidates on the mainland. This question was not squarely addressed by any opinion, was not briefed, and was not analyzed by the courts below. But it decides this case. 
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