Equality better than expulsion to help the people of Puerto Rico
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Colonialism hurts. It hurts even those "colonials" who are most successful under a colonial arrangement and who most admire the colonial power and its institutions. They may be especially hurt be- cause their education and experience enhance their awareness of their subordinate status. Consequently, the history of decolonization in our time is in large measure the history of political action by colonial elites who lost tolerance for their "separate and unequal" place in the scheme of things.3 It is therefore not entirely surprising that Juan R. Torruella, a federal judge in the midst of a distinguished career in the service of the United States, is wounded and angered by a political and constitutional system that keeps the people of Puerto Rico, "a class of several million . . . citizens[,] in a subservient condition ad infinitum, with less rights than even aliens who reside in the United States" - an arrangement that "makes no sense and cannot today be sustained on legal, moral or logical grounds" (p. 268). Torruella defies the popular image of the crusader against inequal- ity and colonialism. A yachtsman in private life4 and a Republican in national politics, he was appointed by President Ford in I974 to the United States District Court for the District of Puerto Rico - a tribunal that for more than eighty years has enforced and embodied American law in Puerto Rico and to which no Puerto Rican was appointed until I952.5 Torruella served for several years as Chief Judge of that court6 before President Reagan appointed him a judge of the United States Court of Appeals for the First Circuit. Torruella is the first Puerto Rican member of what for many decades has effectively been the court of last resort for Puerto Rico;7 he is, in fact, the first Puerto Rican to serve on any federal appellate bench. Torruella's brand of anticolonialism, however, is neither eccentric nor elitist. Torruella's views reflect those of the island's statehood movement, a movement that took root at the beginning of the century among Puerto Rico's blacks and poor whites, that for most of this century was led by members of the island's elite, and that today is broadly representative of all sectors of Puerto Rican society. His views are straightforward and uncomplicated and grounded in an appreci- ation of American history and values. Torruella argues that since I898, when Puerto Rico (along with the Philippines) was ceded by Spain to the United States, the island and its people have lived under colonialism professed or camouflaged - ruled, to one degree or an- other, by a government in Washington in which they play virtually no role and consigned to a separate and inferior position within the American constitutional system.8 In Torruella's view, colonial rule and the indignities of second-class citizenship can be ended not, as in the case of the Philippines, by granting the colony its independence9 - a choice studiously avoided for nearly ninety years by Puerto Rico's electorate'0 - but rather, by securing for Puerto Rico equality under American law This equality, he suggests, can be achieved fully through the po- litical process by admitting Puerto Rico to statehood in the American Union. But unless advocates of political change take the initiatives necessary to break the island's long-standing political and constitu- tional deadlock over the choice among statehood, independence, and commonwealth status,"1 substantial equality can be achieved only by judicial intervention to reject the constitutional doctrine of separation and inequality that has made it possible to establish and maintain colonialism within the American polity. What is the doctrine of "separate and unequal" upon which ninety years of colonial rule has rested - the doctrine that Torruella terms the "anachronistic remnants of the stone age of American constitu- tional law" that "stand[s] at a par with Plessy v. Ferguson in permit- ting disparate treatment of a discrete group of citizens" (p. 3)? It is, in substance, the set of principles articulated in I899 by Abbott Law- rence Lowell (then a professor of government and later President of Harvard University) in the pages of the Harvard Law Review'2- an interpretation of provisions of the Constitution that came to be styled "the doctrine of territorial incorporation. "13 Adopted by a plurality of the Supreme Court in the Insular Cases14 of I90I, and confirmed by the Court without dissent in I922 in Balzac v. Porto Rico,15 the doctrine held that territories could belong to the United States without necessarily being a part of the United States for all purposes; they could be "[territories] appurtenant and belonging to the United States, but not a part of the United States within the revenue clauses of the Constitution. "16
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