The court ruling is outdated---policy changes since then enable & warrant expanding SSI
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Rationale #1: Federal Income Tax. The federal government has argued in both cases that the fact that Puerto Rican residents only pay federal income tax on certain sources of income provides a rational basis from excluding them from SSI, SNAP, and the Medicare subsidies.244 That’s true: residents of Puerto Rico do not pay federal income tax on most types of income.245 Unlike other Social Security benefits which are paid for through payroll taxes (taxes that Puerto Ricans pay), SSI is paid for by general tax revenue, including income tax receipts.246 Yet, while the Supreme Court in Rosario states that Puerto Ricans “do not contribute to the federal treasury,” recent tax receipts suggest otherwise.247 Puerto Rico contributes roughly $4 billion in annual tax revenue to the federal government, exceeding the contribution of several states.248
More importantly, this is a confused justification for excluding any group of Americans from SSI. As a means-tested program, SSI’s eligibility rules are not based on past or future federal tax payments. SSI is a program that only kicks in when an applicant has been shown to have insufficient work history to qualify for Social Security Disability Insurance and has little or no income.249 The idea that Congress could use a logic of contributory insurance to justify a noncontributory (i.e., means-tested) program is odd.250 The same is true for SNAP. No other group of Americans are excluded from SNAP because they do not pay income taxes. While it is difficult to find national data on tax receipts by these recipients, it is highly unlikely that many Americans who receive SNAP, SSI, or Medicare Part D have any federal income tax liability.251 As the First Circuit noted, an individual cannot have more than $8,796 in countable annual income to receive SSI, which is significantly less than the standard deduction of $12,400 for single tax filers, let alone for the blind and elderly.252 Perhaps that is why there is no other case where the federal government has defended its exclusion of a group of people from a welfare program on the basis of federal tax contributions.253
Rationale #2: The Cost of Treating a Territory Like a State. The federal government rightly points out that judicial review of “distinctions that Congress draws in order to make allocations from a finite pool of resources must be deferential,” and that “protecting the fiscal integrity of Government programs, and of the Government as a whole, is a legitimate concern of the State.”254 That said, a federal court must be able to identify a valid reason for the cost savings.255 And in its briefing in both Vaello-Madero and PeñaMartínez, the government did not identify a reason why Congress would treat some Americans who live in territories differently from other Americans who are eligible for the federal benefits on the basis of their poverty, disability, or age. This is an awkward rationale for programs with nationally defined benefit amounts, as it costs the same amount of money to award SSI benefits to an eligible citizen in Puerto Rico as it does to award those benefits to someone in Florida, Vermont, or the Northern Mariana Islands (CNMI). 256 Singling out otherwise-eligible Americans because they reside in territories is the kind of arbitrary decision equal protection is supposed to protect Americans against.
Rationale #3: Economic Disruption. In 1978 and 1980, the Court in Torres and Rosario noted the federal government’s concerns about the economic disruption that would come from extending federal public benefits to Puerto Rican residents.257 The federal government has cited in its briefing that “published studies have concluded that SSI and SNAP payments are associated with important work-disincentivizing effects.”258 The federal government has also represented that “Congress could . . . rationally conclude that these effects [could] be more severe in Puerto Rico” because of the island’s weaker economic situation compared to the rest of the United States.259 
It is beyond dispute that the federal government’s economic policy towards Puerto Rico is markedly different today. At the time Torres and Rosario were decided, Congress had legislated significant tax incentives for corporations doing business in Puerto Rico.260 Congress repealed those tax exemptions in 1996.261 Furthermore, Congress recently created an oversight board to oversee Puerto Rico’s budget in light of the economic fallout from Hurricane Maria and the island’s bankruptcy.262 But it is not clear which way these changes cut.263 Should courts interpret this legislative activity as evidence that the Torres/Rosario rationales are outdated and therefore the equal protection challenges can proceed? Or should courts look at this new congressional activity as evidence that Congress is actively legislating in this area and the courts should get out of the way?
Beyond the Torres/Rosario rationales, it is also difficult to justify the policy in light of the fact that some territories are included in the statutory schemes for SSI, SNAP, and Medicare Part D, but Puerto Rico and other territories are not.264 As laid out in Part II, Northern Mariana Islanders are eligible for the SSI program, despite having similar tax liability to Puerto Ricans. Guamanians and Virgin Islanders can receive SNAP even though Americans who reside in other territories cannot. But the federal government argued on appeal in Vaello-Madero that there is no doctrine for territories comparable to, say, the equal footing doctrine for tribes.265 This is an inapt analogy. The federal government misapprehends the unit of analysis— it is not the territory, but the American citizen who resides there. Our constitutional order does have an equal footing doctrine—for citizens. Indeed, the question in Vaello-Madero is the scope of the Fourteenth Amendment’s promise of full, national citizenship and its application to Americans who live in the U.S. territories
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