Fifth amendment requires Puerto Rican SSI benefits.
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Equal protection under the Fifth Amendment guarantees that the federal government will not discriminate against individuals without a rational basis. Not in Puerto Rico. Last Term, in United States v. Vaello Madero,1 the Supreme Court decided that Congress can deny benefits to residents of Puerto Rico on the basis of the tax status of the territory as a whole.2 The Court rejected an equal protection claim for social security benefits without considering whether there was a rational basis for discriminating against the class of would-be beneficiaries. To do so, it conflated discrimination between political units with discrimination between individuals. Collapsing its equal protection analysis into its Territory Clause analysis, the Court rendered equal protection claims for discrimination on the basis of territorial residence all but nonjusticiable. While living in New York, José Luis Vaello Madero started to receive Supplemental Security Income3 (SSI), a federal social security benefit available to any resident of the fifty states, the District of Columbia, or the Northern Mariana Islands4 whose income and assets fall below prescribed limits and who are blind, disabled, or sixty-five or older.5 In 2013, Vaello Madero moved to Puerto Rico.6 He continued to receive SSI payments until 2016, when he received notice that his residence in Puerto Rico disqualified him from receiving the benefit.7 A year later, the federal government sued him in the District of Puerto Rico to recoup the $28,081 that it had accidentally paid him between 2013 and 2016.8 The government and Vaello Madero issued a joint statement of fact, and each moved for summary judgment.9 Granting Vaello Madero’s motion,10 Judge Gelpí reasoned that fundamental constitutional rights — including Fifth Amendment due process rights and, through them, the equal protection guarantee11 — constrain the federal government’s actions in unincorporated territories such as Puerto Rico.12 Under equal protection, the government’s denial of Vaello Madero’s SSI benefits on the basis of his Puerto Rico residency could thus be sustained only if it survived rational basis review.13 Judge Gelpí found the classification by residence to be “by no means rational.”14 The government had justified the classification on the basis of the costs of extending the SSI program to Puerto Rico and the fact that Puerto Rico residents pay no federal income tax on Puerto Rico–derived income.15 However, these justifications were “belied” by the realities that almost no SSI recipients pay federal income tax due to their indigence, that Puerto Rico residents contribute to the federal treasury in other ways, and that residents of the Northern Mariana Islands as well as noncitizens on the mainland are eligible to receive SSI benefits.16 Instead, Judge Gelpí found that “[t]he principal purpose [of the classification] is to impose inequality” and that the classification thus could not survive rational basis review.17 Finally, Judge Gelpí rejected the government’s reliance on Califano v. Torres18 and Harris v. Rosario,19 two factually similar cases in which the Supreme Court found a rational basis for denying benefits to residents of Puerto Rico,20 finding that he could not “ignore important subsequent developments in the constitutional landscape.”21 The First Circuit affirmed.22 Writing for the panel, Judge Torruella23 analyzed the case assuming Califano and Harris remained good law24 but found them inapposite: Califano was about whether the denial of SSI to residents of Puerto Rico violated the right to travel, not equal protection;25 Harris was about block grants to states under a different program, not SSI’s individually distributed benefits.26 Because Califano and Harris were summary dispositions, they were binding only as to “the precise issues presented and necessarily decided” and so were not dispositive in this case.27 Moreover, the rational basis that Califano and Harris found was, in part, the “fact” that extending SSI benefits to Puerto Rico residents would disrupt Puerto Rico’s economy, a fact that had since become doubtful and was not argued in this case.28 Thus treating this case as one of first impression, Judge Torruella found that the justifications offered by the government — the cost of extending SSI to Puerto Rico and the fact that federal income tax is not extended to Puerto Rico — could not serve as a rational basis for the classification.29 Cost alone cannot be a rational basis for denying benefits to some individuals but not others because any benefit incurs costs.30 Further, the income tax argument was inapposite because virtually no SSI recipients pay federal income tax.31 Conceding that equal protection permits distinctions that lack “mathematical nicety,” Judge Torruella still found the classification in this case to be “wholly without any rational basis.”32 The Supreme Court reversed.33 Writing for the Court, Justice Kavanaugh34 held that the Territory Clause of Article IV “affords Congress broad authority to legislate with respect to the U.S. Territories,” including the authority to legislate “differently with respect to the Territories . . . than it does with respect to the States.”35 This authority lets Congress structure unique packages of taxes and benefits for the territories so long as there is a rational basis for doing so.36 The package Congress designed for Puerto Rico does not include the SSI benefit nor “most federal income, gift, estate, and excise taxes.”37 Though Califano and Harris were decided in different contexts, each held that Congress’s choice not to extend a tax to residents of Puerto Rico was a rational basis for Congress’s choice not to extend a welfare benefit to residents of Puerto Rico.38 Justice Kavanaugh found those results controlling.39 Regarding the objections to the income tax rationale, he found that “Congress need not conduct a dollar-to-dollar comparison of how its tax and benefits programs apply in the States as compared to the Territories, either at the individual or collective level.”40 Finally, he noted that if equal protection required equal benefits in the states and territories, state residents could challenge the lower taxation of territorial residents.41 Justice Thomas concurred, writing separately to propose that Fifth Amendment due process does not incorporate Fourteenth Amendment equal protection against the federal government.42 In his view, until Bolling v. Sharpe,43 Fifth Amendment due process required only a rational basis for legislation and imposed no equal protection limit on federal action.44 Bolling incorporated this requirement against the federal government using Lochner-era substantive due process,45 a theory that “strains credulity” because it sits uneasily with the constitutional text and pre–Civil War historical understandings46 and relies on an overbroad conception of liberty.47 Reading the Fifth Amendment Due Process Clause to include an equal protection guarantee also makes the Fourteenth Amendment Equal Protection Clause redundant in light of the Fourteenth Amendment Due Process Clause.48 Further, Bolling relied on a “debatable” and out-of-scope “moral judgment[]” that it would be “unthinkable” for the Constitution to hold the federal government to a lower standard than the states.49 Instead, according to Justice Thomas, Fifth Amendment due process is just “a separation-of-powers concept designed as a safeguard against unlicensed executive action.”50 He “tentative[ly]” concluded that the Fourteenth Amendment Citizenship Clause might “still prohibit the Federal Government from discriminating on the basis of race, at least with respect to civil rights.”51
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