Puerto Rico SSA ruling is not justified under rational basis 
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Equal protection under the Fifth Amendment guarantees that the federal government will not discriminate against individuals without a rational basis. Not in Puerto Rico. Last Term, in United States v. Vaello Madero, the Supreme Court decided that Congress can deny benefits to residents of Puerto Rico on the basis of the tax status of the territory as a whole. The Court rejected an equal protection claim for social security benefits without considering whether there was a rational basis for discriminating against the class of would-be beneficiaries. To do so, it conflated discrimination between political units with discrimination between individuals. Collapsing its equal protection analysis into its Territory Clause analysis, the Court rendered equal protection claims for discrimination on the basis of territorial residence all but nonjusticiable.
While living in New York, José Luis Vaello Madero started to receive Supplemental Security Income (SSI), a federal social security benefit available to any resident of the fifty states, the District of Columbia, or the Northern Mariana Islands whose income and assets fall below prescribed limits and who are blind, disabled, or sixty-five or older. In 2013, Vaello Madero moved to Puerto Rico. He continued to receive SSI payments until 2016, when he received notice that his residence in Puerto Rico disqualified him from receiving the benefit. A year later, the federal government sued him in the District of Puerto Rico to recoup the $28,081 that it had accidentally paid him between 2013 and 2016.
The government and Vaello Madero issued a joint statement of fact, and each moved for summary judgment. Granting Vaello Madero’s motion, Judge Gelpí reasoned that fundamental constitutional rights — including Fifth Amendment due process rights and, through them, the equal protection guarantee — constrain the federal government’s actions in unincorporated territories such as Puerto Rico. Under equal protection, the government’s denial of Vaello Madero’s SSI benefits on the basis of his Puerto Rico residency could thus be sustained only if it survived rational basis review. Judge Gelpí found the classification by residence to be “by no means rational.” The government had justified the classification on the basis of the costs of extending the SSI program to Puerto Rico and the fact that Puerto Rico residents pay no federal income tax on Puerto Rico–derived income. However, these justifications were “belied” by the realities that almost no SSI recipients pay federal income tax due to their indigence, that Puerto Rico residents contribute to the federal treasury in other ways, and that residents of the Northern Mariana Islands as well as noncitizens on the mainland are eligible to receive SSI benefits. Instead, Judge Gelpí found that “[t]he principal purpose [of the classification] is to impose inequality” and that the classification thus could not survive rational basis review. Finally, Judge Gelpí rejected the government’s reliance on Califano v. Torres and Harris v. Rosario, two factually similar cases in which the Supreme Court found a rational basis for denying benefits to residents of Puerto Rico, finding that he could not “ignore important subsequent developments in the constitutional landscape.”
The First Circuit affirmed. Writing for the panel, Judge Torruella analyzed the case assuming Califano and Harris remained good law but found them inapposite: Califano was about whether the denial of SSI to residents of Puerto Rico violated the right to travel, not equal protection; Harris was about block grants to states under a different program, not SSI’s individually distributed benefits. Because Califano and Harris were summary dispositions, they were binding only as to “the precise issues presented and necessarily decided” and so were not dispositive in this case. Moreover, the rational basis that Califano and Harris found was, in part, the “fact” that extending SSI benefits to Puerto Rico residents would disrupt Puerto Rico’s economy, a fact that had since become doubtful and was not argued in this case. Thus treating this case as one of first impression, Judge Torruella found that the justifications offered by the government — the cost of extending SSI to Puerto Rico and the fact that federal income tax is not extended to Puerto Rico — could not serve as a rational basis for the classification. Cost alone cannot be a rational basis for denying benefits to some individuals but not others because any benefit incurs costs. Further, the income tax argument was inapposite because virtually no SSI recipients pay federal income tax. Conceding that equal protection permits distinctions that lack “mathematical nicety,” Judge Torruella still found the classification in this case to be “wholly without any rational basis.”
 The Supreme Court reversed. Writing for the Court, Justice Kavanaugh held that the Territory Clause of Article IV “affords Congress broad authority to legislate with respect to the U.S. Territories,” including the authority to legislate “differently with respect to the Territories . . . than it does with respect to the States.” This authority lets Congress structure unique packages of taxes and benefits for the territories so long as there is a rational basis for doing so. The package Congress designed for Puerto Rico does not include the SSI benefit nor “most federal income, gift, estate, and excise taxes.” Though Califano and Harris were decided in different contexts, each held that Congress’s choice not to extend a tax to residents of Puerto Rico was a rational basis for Congress’s choice not to extend a welfare benefit to residents of Puerto Rico. Justice Kavanaugh found those results controlling. Regarding the objections to the income tax rationale, he found that “Congress need not conduct a dollar-to-dollar comparison of how its tax and benefits programs apply in the States as compared to the Territories, either at the individual or collective level.” Finally, he noted that if equal protection required equal benefits in the states and territories, state residents could challenge the lower taxation of territorial residents.
Justice Thomas concurred, writing separately to propose that Fifth Amendment due process does not incorporate Fourteenth Amendment equal protection against the federal government. In his view, until Bolling v. Sharpe, Fifth Amendment due process required only a rational basis for legislation and imposed no equal protection limit on federal action. Bolling incorporated this requirement against the federal government using Lochner-era substantive due process, a theory that “strains credulity” because it sits uneasily with the constitutional text and pre–Civil War historical understandings and relies on an overbroad conception of liberty. Reading the Fifth Amendment Due Process Clause to include an equal protection guarantee also makes the Fourteenth Amendment Equal Protection Clause redundant in light of the Fourteenth Amendment Due Process Clause. Further, Bolling relied on a “debatable” and out-of-scope “moral judgment[]” that it would be “unthinkable” for the Constitution to hold the federal government to a lower standard than the states. Instead, according to Justice Thomas, Fifth Amendment due process is just “a separation-of-powers concept designed as a safeguard against unlicensed executive action.” He “tentative[ly]” concluded that the Fourteenth Amendment Citizenship Clause might “still prohibit the Federal Government from discriminating on the basis of race, at least with respect to civil rights.”
Justice Gorsuch also concurred, arguing that the Insular Cases should be overturned. After discussing the colonial history of the United States’s imperial acquisition of the territories, he explained that the Insular Cases’ theory that only unspecified, “fundamental” rights apply in unincorporated territories was based on the racist belief that the peoples of the newly acquired islands were racially or socially “unfit” for the Constitution. Justice Gorsuch argued that the Constitution does not distinguish between incorporated and unincorporated territories nor between fundamental and nonfundamental rights and does not “authorize[] judges to engage in the sordid business of segregating Territories and the people who live in them on the basis of race, ethnicity, or religion.” Instead of overruling the Insular Cases, the Court has “drain[ed] . . . some of their poison” by declaring more and more rights fundamental, and thus applicable in unincorporated territories, but that solution is “as ineffectual as it is inappropriate,” as the task is still “unfinished” and lower courts are still constrained by the Insular Cases framework. Nonetheless, because the litigants in Vaello Madero agreed that Fifth Amendment equal protection is fundamental, and thus applicable in Puerto Rico, the case presented no opportunity to reconsider the Insular Cases and thus “defer[red] a long overdue reckoning.”
Justice Sotomayor dissented, arguing that there was no rational basis for the denial of SSI benefits to residents of Puerto Rico. Conceding that Califano and Harris held that Puerto Rico’s tax status can justify unequal treatment, she maintained that they cannot justify “any and all unequal treatment” and argued that they are each distinguishable: Califano did not consider SSI under the equal protection framework, and Harris considered a block grant program, not a “uniform, federalized, direct-to-individual . . . program like SSI.” Further, Califano and Harris each relied on “the mistaken premise that residents of Puerto Rico do not contribute at all to the Federal Treasury,” whereas the government conceded here that they do. Treating the question as one of first impression, Justice Sotomayor contended that because SSI recipients on the mainland pay no federal income tax, it is irrational to exclude residents of Puerto Rico “on the basis that they do not pay enough taxes,” as that fact does not distinguish the two disparately treated classes. Finally, she argued the majority’s holding allowed Congress to exclude beneficiaries from the states that contribute less to the federal treasury.
Despite making overtures to the Territory Clause, Justice Kavanaugh’s majority opinion did not deny that the right to equal protection extends to Puerto Rico, as the judges below had found. Given the case’s posture and the Court’s precedents, even Justice Sotomayor and the reversed judges below agreed that the case should be analyzed on a rational basis standard. Because that standard is very deferential, it is not surprising that the government prevailed. Still, by collapsing the equal protection analysis into the Territory Clause analysis, the majority found a rational basis for only one distinction — between Puerto Rico and the states — and not for the distinction between SSI candidates in Puerto Rico and those on the mainland. The result is the denial of Fifth Amendment equal protection rights to residents of the territories.
Declining to extend SSI to Puerto Rico, Congress implicitly made two distinctions. First, it distinguished Puerto Rico from the states, treating the two classes differently for social security purposes. Second, it distinguished between would-be SSI recipients living in Puerto Rico and those living on the mainland. Everyone in this case — the parties, the Justices, and the courts below — agreed that the Constitution required Congress’s distinction to have a rational basis, but they did not agree on which distinction needed a rational basis: the disfavored treatment of Puerto Rico vis-à-vis the states, or that of SSI candidates in Puerto Rico vis-à-vis SSI candidates on the mainland. This question was not squarely addressed by any opinion, was not briefed, and was not analyzed by the courts below. But it decides this case.
While the government’s proposed grounds survive scrutiny when applied to the distinction between Puerto Rico and the states, they are not a rational basis for the distinction between territorial and state residents. The majority rightly found a rational basis to treat Puerto Rico differently from the states. Puerto Rico pays into the federal treasury but not as much per capita as do the states. The territory is exempt from some burdens imposed on the states — namely, “most federal income, gift, estate, and excise taxes” — so it is reasonable that it would receive fewer federal benefits. In a sense, Puerto Rico does not purchase all the benefits purchased by the states. Pay less at the pump, expect less gas.
But the picture is very different for the distinction between SSI candidates in Puerto Rico and those on the mainland: the basis for this distinction is not rational at all, as Justice Sotomayor explained. The government gave only two purportedly rational bases for treating Puerto Rico residents differently for SSI purposes: federal taxation and cost. However, neither of these distinguishes would-be SSI recipients in Puerto Rico from SSI recipients in the states. The cost of the benefit is the same wherever the beneficiary lives, and, due to indigence, virtually no SSI recipients pay federal income tax. Though these considerations differentiate Puerto Rico from the states, they do not differentiate between any individual SSI candidates. The only grounds asserted are thus “wholly irrelevant” to the unequal treatment of the individuals, so Justice Sotomayor correctly found no rational basis for this classification.
While the majority considered only the territory-state distinction, and Justice Sotomayor considered only the islander-mainlander distinction, the government needed a rational basis for both distinctions to prevail. As Justice Kavanaugh noted, the Territory Clause allows Congress to treat territories differently from the states only “so long as Congress has a rational basis for doing so.” But Vaello Madero presented a different question: whether equal protection allows Congress to distinguish would-be SSI recipients in Puerto Rico from those on the mainland. Equal protection, which bars improper discrimination against individuals, not against political units, is an additional constraint on federal action, on top of that of the Territory Clause. Further, the Court has recognized that equal protection is a fundamental right and that it thus extends to Puerto Rico despite the Territory Clause. So the government still needs at least a rational basis when it classifies individuals and thereby denies them benefits. The Court appears not to have considered this dual requirement, perhaps because both analyses employed a rational basis standard of review and perhaps because Harris, a two-page summary disposition, made the same mistake. Instead, the Court found a rational basis for the territory-state distinction under the Territory Clause without addressing the islander-mainlander distinction under equal protection.
The majority’s findings about the tax status of Puerto Rico as a whole cannot support the individual distinction in this case. While rational basis review requires no perfect fit between the traits of the burdened individual and the grounds for disfavoring the burdened class, the distinction in this case is not an overgeneralization but rather a misclassification. In New York City Transit Authority v. Beazer, the City banned narcotics users, including methadone users, from certain government jobs, citing public safety concerns. A subclass of methadone users showed that they were not nearly as much of a threat to public safety as the other class members, as a “‘strong majority’ . . . [were] free from illicit drug use.” The public safety rationale thus would not distinguish them from nonusers. Nonetheless, the classification survived equal protection review because the basis for the distinction need only be true of the disfavored class in general, not of every subclass. At first glance, Vaello Madero seems to have advanced an argument like the Beazer plaintiffs’: by hinging indigent Puerto Ricans’ SSI eligibility on the tax status of all Puerto Ricans, Congress made an overbroad classification, lumping in a subclass for whom the rationale makes little sense (Puerto Rican SSI candidates) with a broader class for whom it does (Puerto Ricans in general). This argument would fail because rational basis review permits such overgeneralizations.
However, the distinction in this case is not an overgeneralization, but rather a misclassification. In Beazer, the distinguished classes were users and nonusers. Though the rationale for the distinction did not apply to the plaintiffs’ subclass, it did generally distinguish the disfavored user class from the nonuser class. Here, in the equal protection context, the distinguished classes are would-be SSI recipients in Puerto Rico and SSI-eligible individuals on the mainland. The rationales offered do not distinguish at all, not even in general, between these two classes: the cost of extending SSI to a member of either class is identical, and no federal income tax is received from members of either class. By denying SSI benefits to indigent Puerto Ricans because wealthier Puerto Ricans do not pay federal income tax, the Court did not simply overgeneralize, denying benefits to an unusual subclass on the basis of traits of the broader class. Instead, it denied a benefit to the entire class on the basis of the traits of a wholly different class that happens to live on the same island.
Another counterargument might suggest that the tax status of wealthier members of the community could constitute a rational basis for treating indigent individuals differently because of a community’s duty to look after its own. Because wealthy Puerto Ricans pay less federal tax, they, and not the treasury, should look after Puerto Rico’s poor. However, that reasoning is particularly ill suited to Puerto Rico. Many Puerto Ricans, including Vaello Madero himself, move to the mainland to work, leaving the elderly and disabled (that is, the would-be SSI beneficiaries) at home. While on the mainland, Puerto Ricans do pay federal income tax. If a Texan worked anywhere on Earth (other than a U.S. territory), she would pay federal income tax, and the treasury would pay SSI to the vulnerable citizens she left behind in Texas. Despite moving so much for work, residents of the territories (other than the Northern Marianas) are uniquely denied that privilege: when they work on the mainland, they pay the treasury, but the treasury will not look after those they leave behind. The members of the Puerto Rican community that might, in a sense, be responsible for caring for its indigent do pay their share — but they are not counted in the community defined by the majority’s line around the island.
While cost and tax status justify treating the territories differently from the states, they cannot serve as a rational basis for treating individual would-be SSI recipients differently based on their residency in Puerto Rico. Thus, while the Court was right to hold that the SSI scheme does not violate the Territory Clause, it was wrong to treat that determination as conclusive regarding Vaello Madero’s equal protection claim. Though the Court and the parties in this case all acknowledged that the Constitution’s equal protection guarantees apply in Puerto Rico, the result in this case, treating the Territory Clause analysis as dispositive as to the equal protection claim, threatens to make that guarantee nonjusticiable. When the Court made this same mistake in Harris, Justice Marshall noted that it threatened to make “[h]eightened scrutiny . . . unavailable to protect Puerto Rico or [its] citizens.” Under Vaello Madero, even rational basis review is at risk. So long as claims of discrimination based on territorial residence are analyzed solely under Article IV, the fundamental right of equal protection offers no protection based on territorial residence.
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