Decision to exclude Puerto Rico from SSI benefits is rooted in racial stereotyping and oppression
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“[The ruling] makes it far easier for Congress, a body in which the territories are not represented, to treat residents of those territories differently with those who live in the states -- not just for Supplemental Security Income, but for all federal benefit programs,” said CNN Supreme Court analyst Steve Vladeck.
Puerto Rico is not a state of the US, it is a territory. This gives Congress the power to decide on its dealings with the island, despite the island having no representation in this process. These rulings and decisions are handed down to Puerto Rico, with no real recourse to stand up for itself.
In the contiguous US, citizens are eligible for SSI payments when their monthly earnings drop below $750 a month. In Puerto Rico, where the people are also citizens, they cannot earn more than $65 a month. To compound this, the average benefit on the island is a meager $77 a month, compared to the average in the US of $533 a month. In comparison, a person in Texas would receive ten times more than someone in Puerto Rico from their job and SSI benefits combined, if they were working just under the threshold. It is then no wonder that 44 percent of Puerto Ricans live in poverty, far higher than any state in the US.
And then there are some, most famously Puerto Rico, that occupy a liminal space in the American empire. In a concurring opinion last week in United States v. Vaello-Madero, Justice Neil Gorsuch sought to close that gap by revisiting a group of the court’s most controversial rulings. “A century ago in the Insular Cases, this Court held that the federal government could rule Puerto Rico and other territories largely without regard to the Constitution,” Gorsuch wrote. “It is past time to acknowledge the gravity of this error and admit what we know to be true: The Insular Cases have no foundation in the Constitution and rest instead on racial stereotypes. They deserve no place in our law.”
Gorsuch’s call to overturn the Insular Cases is notable in and of itself. While the Supreme Court has signaled its unease with those precedents in recent years, he is one of only two sitting justices who has expressly said they should be scrapped. (In a footnote in her dissent in Vaello-Madero, Justice Sonia Sotomayor said she agreed with her colleague’s position on the cases.) What makes his concurring opinion even more interesting is what it says about how Gorsuch approaches the more uncomfortable chapters of American history, in this case and in others—and what it might mean for how he decides future cases.
Vaello-Madero, on its surface, is about a bureaucratic error in the Supplemental Security Income program, which generally provides benefits to people with disabilities. Jose Luis Vaello-Madero, the case’s namesake, moved back to Puerto Rico in 2013 after years of living in New York. He had collected SSI payments while in New York and continued to do so after his change in residence. Congress, however, had only authorized the program within the 50 states, the District of Columbia, and the Northern Mariana Islands. When the Social Security Administration discovered its mistake, it sued Vaello-Madero to recoup more than $28,000 it had sent him.
Vaello-Madero countered that it was unconstitutional for the federal government to deny him SSI benefits simply for moving somewhere else within the United States. Judge Gustavo Gelpí, who served on the federal district court in Puerto Rico at the time, ruled in Vaello-Madero’s favor and concluded that Congress could not “demean and brand” him with “a stigma of inferior citizenship” for living there. The First Circuit Court of Appeals agreed, ruling that the agency’s actions had violated his equal protection rights under the Fifth Amendment’s Due Process Clause.
Justice Brett Kavanaugh’s six-page majority opinion is a monument to brevity. He does not discuss Puerto Rico’s colonial history except to note that “for various historical and policy reasons,” Congress “has not required residents of Puerto Rico to pay most federal income, gift, estate, and excise taxes.” At the same time, Kavanaugh noted, Congress has also excluded Puerto Rico from various federal programs and benefits. Writing for an 8–1 majority, he argued that the Constitution’s Territory Clause gives Congress the discretion to make those decisions when administering the territories.
“Exercising that authority, Congress sometimes legislates differently with respect to the territories, including Puerto Rico, than it does with respect to the States,” Kavanaugh wrote. “That long-standing congressional practice reflects both national and local considerations. In tackling the many facets of territorial governance, Congress must make numerous policy judgments that account not only for the needs of the United States as a whole but also for (among other things) the unique histories, economic conditions, social circumstances, independent policy views, and relative autonomy of the individual territories.”
Sotomayor, whose parents hailed from Puerto Rico, wrote the only dissenting opinion. She argued that excluding Puerto Rico from the SSI program failed the rational-basis test, which generally bars Congress from passing wholly irrational or arbitrary laws. The test is usually almost impossible for the government to fail. “SSI is designed to support the neediest citizens,” Sotomayor wrote. “As a program of last resort, it is aimed at preventing the most severe poverty. In view of that core purpose, denying benefits to hundreds of thousands of eligible Puerto Rico residents because they do not pay enough in taxes is utterly irrational.”
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