Federal preemption prevents state by state creative solutions. 
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Although many federal environmental statutes incorporate a cooperative federalism approach, some environmental statutes preempt state regulation in part or altogether. Federal preemption can facilitate interstate commerce by establishing a uniform national standard in place of multiple, potentially conflicting state standards.142 At the same time, preemption can stifle local innovation and be unresponsive to local concerns.143 The Hazardous Materials Transportation Act,144 Ports and Waterways Safety Act, 145 and Federal Insecticide, Fungicide, and Rodenticide Act146 exemplify statutes that promote interstate commerce through preemption provisions.147 States and the federal government have frequently litigated the preemptive effect of these statutes as well as state efforts to impose more stringent standards.148 Preemption’s constricting effects on state sovereignty make these cases unsurprising, if not predictable. Other federalism-related environmental disputes between states and the federal government have centered on the Tenth Amendment, which reserves for the states the powers not delegated to the federal government.149 The leading case interpreting the Tenth Amendment, New York v. United States,150 involved a challenge to a federal law that directed states either to regulate radioactive waste disposal in a specified manner or to take title to the waste.151 The Supreme Court held the statute invalid under the Tenth Amendment because it “‘commandeer[ed]’ state governments into the service of federal regulatory purposes.”152 The Court noted, however, that the federal government may offer states a choice between regulating according to federal standards and having state law preempted.153 In subsequent cases where states have raised Tenth Amendment claims, lower courts have accordingly upheld federal schemes that offered states such a choice and rejected those that did not.154
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