Federalism is adaptive and dynamic, can incorporate new laws and balance authority
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In response to shortcomings in these paradigmatic models, a host of new scholarship is developing newer theoretical conceptions of federalism, 76 including the Balanced Federalism model that I proposed in FEDERALISM AND THE TUG OF WAR WITHIN. 77 Balanced Federalism emphasizes dynamic interaction among the various levels of government and shared interpretive responsibility among the three branches of government, with the overall goal of achieving a balance among the competing federalism values that is both dynamic and adaptive over time. 78 As I describe it there, the Balanced Federalism model involves:
“a series of innovations to bring judicial, legislative, and executive efforts to manage the tug of war into more fully theorized focus. [Balanced Federalism] mediates the tensions within federalism on three separate planes: (1) fostering balance among the competing federalism values, (2) leveraging the functional capacities of the three branches of government in interpreting federalism, and (3) maximizing the wisdom of both state and federal actors in so doing. [This initial foray] imagines three successive means of coping with federalism’s values tug of war, each experimenting with different degrees of judicial and political leadership at different levels of government. Along the way, the analysis provides clearer theoretical justification for the ways in which the tug of war is already legitimately mediated through various forms of balancing, compromise, and negotiation.”79
The full elaboration of Balanced Federalism in the book helps provide the missing theoretical justification for the tools of cooperative federalism that predominate modern environmental law, as well as support for future moves by environmental governance toward even greater dynamic engagement.80 It emphasizes the skillful deployment of legislative, executive, and judicial capacity at each level of federalism-sensitive governance, allocating authority based on the specific forms of decision-making in which they excel. 81
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