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Global climate change is the most significant environmental issue facing our nation and the world. There no longer is any question that global warming is occurring. Nor is there any serious debate about whether human activity is the root cause. If we fail to make significant reductions in greenhouse gas emissions over the next ten to twenty years, we face the possibility of catastrophic environmental harm by the end of this century. The leading proposal in the United States and abroad for addressing global climate change is some form of market-based cap and trade system. During the 2008 presidential campaign, both major party candidates supported cap and trade. Many of the mainstream environmental groups advocate cap and trade and, in an unusual alliance, their position is shared by many industry groups. A cap and trade system therefore is likely to be the focal point of domestic legislation during the Obama Administration and whatever international agreement follows the Kyoto Protocol, which expires in 2012. The popularity of a cap and trade system may reflect the fact that cap and trade offers something for everyone. For environmentalists, cap and trade promises a declining cap on the carbon dioxide emissions that are the principal cause of global warming. For industry groups, cap and trade offers the possibility of a new market in carbon allowances and therefore the potential for significant income for companies who can inexpensively reduce their carbon dioxide emissions. For economists, cap and trade allows the market to take into account externalities as it determines the price of carbon. For politicians, cap and trade offers the opportunity to take action to combat global warming without implementation of a complex regulatory permitting scheme or imposition of a tax on fossil fuels. The global climate change crisis calls for innovation from industry to meet the challenge of carbon dioxide emissions reductions and promote the development of alternative energy sources. It is essential that the United States and the world take strong and decisive action to reduce greenhouse gas emissions. A cap and trade system offers the benefit of increasing limits on carbon dioxide emissions and, at least theoretically, a flexible approach that allows the market to select the most efficient and innovative carbon dioxide reduction techniques and thus lower the cost of any required carbon dioxide emission reductions.3 The popular and intellectual appeal of a cap and trade system, however, obscures a number of practical considerations that, at a minimum, counsel against cap and trade as the leading edge of domestic efforts to combat climate change. First, even if Congress passed cap and trade legislation early in the Obama Administration, it would be years before a cap and trade system would become operational, because of the inherent delays of the rulemaking process (including the likelihood of litigation over whatever regulatory system is adopted). Second, the effectiveness of a cap and trade system could be undermined by the challenges of setting baselines for emission reduction targets, the free distribution of allowances, and the use of offsets in lieu of meaningful emission reduction measures. Third, while a cap and trade system promises fixed reductions in carbon dioxide emissions, the tradeoff is uncertainty about the price of those reductions. If the price of carbon rises too high, there will be political pressure to relax the carbon cap, thus removing the primary benefit of a cap and trade system. Moreover, an international environmental crisis is not the best time to experiment with a largely untested emissions control system on a global scale. It is far from clear that a cap and trade system for carbon dioxide emissions will work on a national and international level. While the United States utilized a cap and trade system to reduce acid rain in the 1990s,4 we have never used cap and trade to address an emissions problem that involves such a wide variety of sources, nor do we have experience with a global cap and trade system. A more efficient and effective market-based approach to reduce carbon dioxide emissions would be a carbon tax imposed on all coal, natural gis, and oil produced domestically or imported into the United States. A carbon tax would enable the market to account for the societal costs of carbon dioxide emissions and thereby promote emission reductions, just like a cap and trade system. A carbon tax would be easier to implement and enforce, however, and simpler to adjust if the resulting market-based changes were either too weak or too strong. A carbon tax also would produce revenue that could be used to fund research and development of alternative energy and tax credits to offset any regressive effects of the carbon tax. Because a carbon tax could be implemented and become effective almost immediately, it would be a much quicker method of reducing greenhouse gas emissions than a cap and trade system. In addition, because a carbon tax could be effective in advance of any international treaty regarding greenhouse gas emissions, a carbon tax would provide the United States much needed credibility in the negotiations over international carbon dioxide limits. A carbon tax could then supplement an international cap and trade system, combine with emission caps in an international hybrid "cap and tax" approach, or become the focal point for the next international treaty to address global climate change. A carbon tax carries its own practical limitations, perhaps the most significant of which is the challenge of enacting tax legislation in the United States. Those political considerations may be compounded by instability in energy prices (which peaked at over $140 per barrel during the summer of 2008, only to fall below $50 per barrel by November 2008) and economic concerns created by the global credit crisis during the fall of 2008. A cap and trade system may be more viable politically, because it is not labeled a tax nor is it as transparent about its effect on energy prices. The political advantages of cap and trade may be more illusory than real, however, since opponents of climate change legislation will argue that either approach would increase energy costs and further damage an already weakened economy.' Moreover, while climate change legislation will be difficult to enact during a possible recession, the climate change crisis will worsen and become more costly to address if Congress fails to enact limits on greenhouse gas emissions early in the Obama Administration.' Part I of this Article reviews the global climate change crisis and the inadequacy of historical efforts to combat global warming. This overview demonstrates the need for strong and immediate action to address climate change after such a long history of relative inaction, particularly in the United States. Part II discusses alternatives for reducing greenhouse gas emissions, specifically carbon dioxide. We focus on traditional regulatory approaches under existing provisions of the Clean Air Act, since those would be easier to implement than a new statutory scheme. We conclude that an "upstream" market-based approach that targets fossil fuel production, perhaps in combination with selected regulatory controls under the Clean Air Act, would make the most sense for reducing carbon dioxide emissions across all sectors of the economy. Part III explains why a carbon tax would be a more effective market-based response to global climate change than a cap and trade system. This Part argues that both a carbon tax and a cap and trade system incorporate the necessary carbon price signal, with a tax offering "price certainty" and cap and trade offering "benefit certainty," but asserts that a carbon tax would be simpler to implement, more transparent, and less vulnerable to abuse. A carbon tax would also generate needed revenue to support development of alternatives to fossil fuels, and it would send a stronger message about the perils of carbon dioxide emissions. Part IV concludes by suggesting that, while fundamental changes also must occur in energy, transportation, and land use policy, an effective mitigation strategy for carbon dioxide emissions will be the centerpiece of any successful program to combat global climate change.
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