In Vaello, the court applied the rational basis test rather than strict scrutiny, a higher standard of review used for discrimination against “suspect classes” – that ruling willfully ignores the history of racial discrimination against territorial residents.
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1. Territorial Residents Have Been Subjected to a History of Purposeful Unequal Treatment. The Court applies strict scrutiny to laws that discriminate against a group that it considers a suspect class, for example a group that has experienced "a history of purposeful unequal treatment. *lo Notably, classifications made on the basis of race or national origin are always regarded as suspect and are always subjected to strict scrutiny by the Court. 18 Because even a cursory examination of the treatment of the territories by the federal government reveals persistent discrimination empowered by a series of racist Supreme Court decisions, territorial residency should necessitate strict scrutiny application. Prior to the Spanish-American War, territory acquired by the United States followed a pattern established by the Northwest Ordinance wherein the new possession was subjected to federal plenary control before it was ultimately granted statehood. 169 The assumption, importantly, was always that the first stage-under which the annexed territory was subject to federal plenary control-was temporary. 17 Accordingly, territories were "to be regarded as inchoate States. "71 Given America's revolutionary history and its constitutional commitment to representative democracy, and given Supreme Court precedent condemning the idea that possessions not destined for statehood could be established by the federal government, many believed that any other arrangement would be "contrary to the spirit of the Constitution. " 172 However, when the United States acquired Puerto Rico, this belief became inconvenient. The American appetite for empire was growing, 7 but so was a concern that annexing island territories into the national polity would «darken" the American frontier. 17 White Americans influenced by the concept of manifest destiny had been instilled with the belief both that they were inherently superior to other races and ethnic groups and that those other peoples were "destined" to be ruled by them.** Therefore, Puerto Rico's population, "composed of a mixture of Negro, Indian, and Spanish ancestryL.1' not only "rendered the island incapable of independent self-government," but also rendered it unfit for integration into the Union. 176 The majority opinion in Downes, authored by Justice Brown, was very cognizant of this perceived threat to American citizenship.17 It expressed concern over "extremely serious" consequences if "savages" were "entitled to all the rights privileges and immunities of citizens" immediately upon annexation.* It alluded to «grave questions" it considered unique to the acquisition of Puerto Rico due to "differences of race, habits, laws and customs of the people.™* In its conclusion, it reiterated the fear that governance "according to Anglo-Saxon principles" in possessions «inhabited by alien races, differing from us in religion, customs, laws, methods of taxation and modes of thought" might be "impossible. "180 Justice White's concurrence likewise expressed concern that the "evil of immediate incorporation" lay in the possibility of extending rights to "millions of inhabitants of alien territory" who could overthrow "the whole structure of the government. " Is That tension between the desire to expand the American empire and the reluctance to admit non-Anglo-Saxon peoples as American citizens was the driving force behind the Court's invention and adaptation of the doctrine of incorporation. 182 Faced with a choice between " incorporating into the United States people racially and ethnically different from Anglo-Saxon Americans" and relinquishing the "spoils" of the war, the Court manifested a third option. 183 It "simply invented, out of whole cloth," the doctrine of territorial incorporation, and, in so doing, made possible the indefinite possession of territories with no guarantee that they would ever become states. 184 This "racially motivated imperialist legal doctrine gave sanction to indefinite colonial rule over majority-nonwhite populations at the margins of the American empire. * The Insular Cases, byproducts of this overtly racist line of thought, resulted in what would be two centuries of purposeful, unequal treatment of the territories by Congress. As prominent legal scholars argue, the placement of residents of Puerto Rico "outside the polity" in Downes create a "second-class, 'subordinated' citizenship" for territorial Americans. 18 As a result, the Supreme Court has permitted the United States to foster economic dependence in the territories unaccompanied by the full spectrum of federal welfare benefits afforded to United States citizens living in the states. 187 Residents of the territories are often excluded from federal benefits programs altogether; when they are included, the programs are often funded at lower rates than identical programs available in the states. 18 For example, Medicaid programs in the territories are reimbursed there at lower rates than identical programs in the states; food assistance, which is not capped in the states, is capped in some of the territories; and SSI benefits, which extend to all U.S. citizens in the states, do not extend to all U.S. citizens in the territories, as illustrated by Vaello-Madero. 189 Additionally, the possession of the territories, largely consisting of strategically located insular areas, has enabled the United States to project "global hegemonic power" in a way that is unique to these areas. 9° To fully reap this benefit, it has established an enduring military presence in the territories 91 which has often resulted in "economic changes, environmental degradation, and local, everyday violences^ against residents. #19 For example, the United States Navy has used the Puerto Rican island of Vieques for six decades to conduct training exercises which included live-fire bombing tests. 19 As a result, it is now one of the most "complicated (and expensive" Superfund sites in the United States, and the contamination left by the bombings is accompanied by heightened cancer rates among the island's residents. 191 In Vaello-Madero, the Government argued that the discrimination at issue, the exclusion of Puerto Rico from SSI benefits, is purely location-based; the Court, by ruling for the Government, adopted that position as well."* That distinction, however, is a legal fiction. It willfully ignores the fact that the Insular Cases, a series of decisions that has been "repeatedly excoriated as suspect and racist, made the indefinite discriminatory treatment of Puerto Rico residents possible in the first place.1% In his concurrence in Vaello-Madero, Justice Gorsuch echoed that opinion, decrying the Insular Cases as "shameful? and tacitly acknowledging that they authorize the government to discriminate based on ethnicity, race, and religion. IT It is also important to note that 99% of the residents of Puerto Rico identify as Hispanic or Latino. * Thus, not only is the reasoning behind the discriminatory treatment of residents of Puerto Rico ethnically motivated, but the practical effect of the "location-based" discrimination at issue burdens a historically disadvantaged minority. 199 Because the federal government has historically discriminated against the territories by burdening the area for military purposes and excluding or partially excluding them from federal benefits programs, and because the Insular Cases have authorized this disparate treatment on racially and ethnically discriminatory grounds, territorial residence should be considered a "suspect classification" entitled to strict scrutiny review.
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