The Insular Cases are widely regarded as bad and racist precedent, but courts continue to rely on them – that denies equal protection for millions of Americas. 
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The United States has a colonies problem. The more than 3.5 million Americans who live in the U.S. territories of American Samoa, Guam, the Northern Mariana Islands, Puerto Rico, and the U.S. Virgin Islands lack some of the most fundamental rights and protections, such as the right to vote.1 This deprivation is due to a series of decisions decided more than a century ago, collectively known as the Insular Cases.2 In these cases, the U.S. Supreme Court held that the "half-civilized,"3 "savage,"4 "alien races"5 that inhabited America's overseas territories were not entitled to the same constitutional rights and protections afforded to Americans residing in the mainland United States, based on the idea of the white man's burden and similar, then prevalent theories of white supremacy.
For decades, the Insular Cases have had "nary a friend in the world,"6 with even the Supreme Court repeatedly imploring that they "should not be further extended."7 Justice Gorsuch recently acknowledged:
The flaws in the Insular Cases are as fundamental as they are shameful. Nothing in the Constitution speaks of "incorporated" and "unincorporated"  [*1697]  Territories. Nothing in it extends to the latter only certain supposedly "fundamental" constitutional guarantees. Nothing in it authorizes judges to engage in the sordid business of segregating Territories and the people who live in them on the basis of race, ethnicity, or religion.8
Despite their firm placement within the constitutional anticanon and having "long been reviled" by all corners of the legal community for several decades,9 the Insular Cases have never been overruled, and litigants and courts continue to cite to them as positive authority and binding precedent.10
How can this possibly be the case? As Justice Gorsuch himself acknowledged, it is not enough for the Supreme Court to overrule the Insular Cases, for doing so would raise a host of difficult new questions that "may prove hard to resolve."11 And since the legal regime established by the Insular Cases permeates nearly every aspect of the relationship between the United States and the overseas territories of American Samoa, Guam, the Northern Mariana Islands, Puerto Rico, and the U.S. Virgin Islands, the policy concerns that underlie the doctrine of stare decisis may caution against overruling nearly a century's worth of precedent.12
These, and other considerations, may explain the reluctance to overrule the Insular Cases today. But the legal community did not suddenly discover in 2022 that the Insular Cases were wrongly decided and the product of naked racism rather than principled legal reasoning on the contrary, "[t]he Insular Cases' departure from the Constitution's original meaning has never been much of a secret."13 In fact, the Supreme Court's first admonishment that the Insular Cases "should [not] be given any further expansion" occurred in 1957,14 only thirty-five years after the last of the Insular Cases had been decided.15
Why, then, were the Insular Cases not overruled in 1957 or shortly thereafter? Certainly, the Supreme Court punted by "devis[ing] a workaround" in "declar[ing] 'fundamental' and thus applicable even to 'unincorporated' Territories more and more of the Constitution's guarantees."16 And Congress, to its credit, extended numerous constitutional  [*1698]  rights even some deemed nonfundamental in the Insular Cases, such as the right to a jury trial to many or all of the territories through organic acts and other legislation.
But this does not tell the whole story. After all, the lower federal courts have, as recently as this decade, extended the Insular Cases in a host of new contexts, including withholding constitutional citizenship from the people of American Samoa,17 permitting warrantless searches without probable cause (or even reasonable suspicion) at the so-called "border" between the U.S. Virgin Islands and the mainland United States,18 and allowing the Northern Mariana Islands to prohibit those who are not of Marianas descent from owning land.19
Significantly, it is the prospect of overruling these subsequent extensions of the Insular Cases by lower federal courts, and not overruling the Insular Cases themselves, that may cause disruptions to the operations of territorial governments. Contrary to popular belief, the questions raised in many of the cases that now comprise the Insular Cases were not of a constitutional magnitude. Rather, they involved relatively mundane questions of statutory interpretation, whether customs duties applied to imports from Puerto Rico,21 whether vessels traveling between Puerto Rico and New York were engaged in trade under federal maritime laws,22 and whether residents of Puerto Rico qualified as "aliens" under a federal immigration statute.23 These cases typically avoided deciding constitutional questions such as the citizenship status of the inhabitants of Puerto Rico in favor of resolving the issue presented as a pure matter of statutory interpretation.24 And while some of the Insular Cases certainly implicated federal constitutional issues, they were typically of a relatively modest scope. For instance, although the Supreme Court held in Hawaii v. Mankichi25 that the then territory of Hawaii could prosecute a criminal defendant in its local courts by information without an indictment by a grand jury and obtain a conviction from a nonunanimous jury it recognized in its opinion that Congress had adopted the Hawaiian Organic Act26 on April 30, 1900, which extended those rights to that territory.27 Thus,  [*1699]  as a practical matter, its decision only applied retrospectively to criminal cases tried during the two-year period between annexation in 1898 and adoption of the organic act in 1900.
The failure of the Supreme Court to overrule the Insular Cases and the lower federal courts' extension of them even after the Supreme Court instructed them to the contrary is unprecedented. Even Korematsu v. United States,28 an anticanon not formally overruled until seventy-four years after its issuance,29 had not been considered "good law" for decades and certainly had not been expanded on by the lower federal courts.30
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