Vaello’s discriminatory treatment of territories in the US serves as evidence of an acceptable international legal standard – that decks self-determination globally. 
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The preceding case studies highlight how several states treated their territories post-colonialization in recognition and fulfilment of the right to self-determination. Scholars have criticized the U.N. for failing to clarify what it means for a nation to be “self-governing” such that the right to self-determination would be fulfilled.137 Indeed, a 2008 statistical study found that some territories which have been deemed meaningfully self-governing by the U.N. are in fact less autonomous than some of the territories still considered non-self-governing.138 When formal written conventions and treaties fail to adequately define state obligations in international law, customary international law may prove more useful. “Customary international law results from general and consistent practice of states that they follow from a sense of legal obligation.”139 “[C]ourts do not create but rather find international law, by examining the practices and attitudes of foreign states.”140 This notwithstanding, the standard to find state custom as evidence of binding international law “is a stringent one,”141 and modern judges are not likely to abuse discretion in applying this standard.142 Moreover, customary international law is limited insofar as it is susceptible to domestic legislation overriding its substantive rules or the jurisdiction of judges to apply this body of law.143 While the brief survey conducted in this Section undoubtedly falls short of the standard required to establish binding international customary law, observations of consistent state practice interpreting and responding to the international obligation to respect the principle of self-determination of non-self-governing peoples could indicate an emerging or evolving custom. At a minimum, this comparative study illustrates a variety of approaches to the problem arising from free-association-type arrangements, and the extrapolation of trends (below) highlights the best practices states should follow to ensure their territories’ right to self-determination is respected.
The previous survey of the world’s non-sovereign, inhabited, insular territories and their diverse power-dividing arrangements reveal key trends. All have either: (1) been afforded the ability to unilaterally become independent or have been expressly guaranteed access to independence in accordance with the will of its people, (2) had binding status referendums, (3) been fully integrated or afforded adequate representation in the administering power’s government, (4) secured autonomy over all internal affairs and the ability participate in international relations, or, (5) if the territory lacks any of these characteristics or if it is questionable whether it does, it is on the U.N. Decolonizing Committee’s list of non-self-governing territories.
II. PUERTO RICO’S STATUS IS NOT UP TO PAR WITH EVOLVING INTERNATIONAL STANDARDS
Existing scholarship argues that, because the U.S.’s treatment of its territories has not been legitimately refuted at the international level, it serves as evidence of an acceptable legal standard.144 This Section advances an opposing position, scrutinizing the U.S.’s treatment of Puerto Rico in light of : (1) recent U.S. policy infringing upon the territory’s autonomy, (2) global trends in state practice regarding insular territory management and recognition of the right to self-determination, as examined in Section I, and (3) the recent green-light to retroactively assess territorial arrangements under international law for consistency with the principle of self-determination, as explained in Section II.
A. Island of Enchantment Entrenchment
Nicknamed the “Island of Enchantment,”145 the U.S. Commonwealth of Puerto Rico was more populous than twenty U.S. states in 2020, with about 3.2 million people living on the island’s 3,435 square miles. 146 Among the world’s non-sovereign insular territories, Puerto Rico stands out: it is by far the most successful exporter of music147 and has won the most Olympic medals.148 Despite this relatively strong international and domestic presence, Puerto Rico has not been successful at amending its controversial political status through international legal actors nor domestic law. Worse, U.S. domestic law continues to encroach on Puerto Rico’s autonomy. This entrenchment is what has earned Puerto Rico a sardonic honor: the world’s oldest colony.149
1. 1952: Enter the Commonwealth, Exit the U.N. Puerto Rico’s modern constitution, which gave it a new status of commonwealth, came into force on July 25, 1952. 150 In 1953, the U.N. General Assembly deemed this status sufficient to find that the U.N. Charter provisions calling for self-government of territories no longer applied to Puerto Rico.151
While the Puerto Rican constitution proposes to establish the “Free Associated State of Puerto Rico” (“Estado Libre Asociado de Puerto Rico”) and refers to itself as a “compact” between the people of Puerto Rico and the U.S., the document’s drafting history makes clear that the negotiations were not between equal parties, and that the U.S. had no intention or desire for the agreement to alter Puerto Rico’s political, social, or economic relationship to the U.S. 152 Indeed, Puerto Rico’s constitution was subject to U.S. Congressional approval,153 and to this day cannot be amended if such amendments would be inconsistent with the resolution enacted by the Congress approving the constitution, Public Law 600 of the Eighty-first Congress, or the U.S. Constitution.154 While the constitution does confer internal autonomy to Puerto Rico, this autonomy has been severely limited in practice.
The U.S. Supreme Court famously labeled Puerto Rico as “foreign . . . in a domestic sense”155 in what would prove to be the central case in a series of cases known as the Insular Cases, which establish a lasting precedent generally upholding the U.S.’s possession of territories and justify their lack of representation in Congress and inability to vote in the general presidential election. 156 Despite the enactment of the 1952 Puerto Rican constitution, the Court’s jurisprudence has continued to constrain Puerto Rico’s autonomy: In 2016, the Court conceded that Puerto Rico is less sovereign than U.S. states157 when it held in Puerto Rico v. Sanchez-Valle that the island-nation, unlike U.S. states, is subject to the U.S. Constitution’s double jeopardy clause because its prosecutorial power is derived from a delegation of authority from Congress. 158 Paradoxically, the Court also provides that Congress’s purpose in approving the 1952 constitution “was to accord to Puerto Rico the degree of autonomy and independence normally associated with States of the Union,”159 and that the constitution indeed granted Puerto Rico “a measure of autonomy comparable to that possessed by the States.”160 The Court ultimately reconciles this by emphasizing that “the people of [Puerto Rico] could not legally have initiated [the constitutionmaking] process on their own,” but were authorized by (and subject to the of stamp of approval of) Congress.161 In other words, the Court maintains that despite having autonomy akin to that of a U.S. State, this authority is entirely vested in Congress and still subject to Congress’s will: “Congress conferred the authority to create the Puerto Rico Constitution . . . mak[ing] Congress the original source of power for Puerto Rico’s prosecutors.”162
As recently as April 21, 2022, the Supreme Court held in United States v. Vaello Madero that the equal-protection component of the Fifth Amendment’s Due Process Clause does not require Congress to make Supplemental Security Income (“SSI”) benefits available to residents of Puerto Rico to the same extent that it makes those benefits available to residents of the States.163 The Court’s opinion, authored by Justice Kavanaugh, reversed the judgment of both the First Circuit and the District Court.164 The First Circuit unanimously agreed with the District Court that rational-basis review applied to Vaello Madero’s equal protection claim, finding “no rational basis to exclude ‘individuals who meet all the eligibility criteria for SSI except for their residency in Puerto Rico.’”165 As sole dissenter Justice Sotomayor points out, the argument that territories can be distinguished from states by virtue of their tax status in undermined by the fact that “tax status did not preclude Congress’ extension of SSI to the Northern Mariana Islands.”166 Most noteworthy in the opinion, however, is Justice Gorsuch’s concurrence, which opened as follows:
A century ago in the Insular Cases, this Court held that the federal government could rule Puerto Rico and other Territories largely without regard to the Constitution. It is past time to acknowledge the gravity of this error and admit what we know to be true: The Insular Cases have no foundation in the Constitution and rest instead on racial stereotypes. They deserve no place in our law.167
While the Supreme Court has upheld a century-long precedent denying equal treatment to U.S. citizens by reason of their geographical location, Congress has worked to constrain Puerto Rico’s internal autonomy. In 2016, Congress enacted the Puerto Rican Oversight, Management, and Economic Stability Act (“PROMESA”) 168 which imposed austerity measures on the island in response to its surmounting debt.169 The act “effectively removed the financial powers of the Puerto Rican government and the autonomy of its 78 municipalities.”170 For instance, § 108 of the Act provides that neither the Puerto Rican Governor nor legislature “may exercise any control, supervision, oversight, or review over the Oversight Board or its activities[,] or enact, implement, or enforce any statute, resolution, policy, or rule that would impair or defeat the purpose of this Act, as determined by the Oversight Board.”171 The austere measures instituted by the Board have had drastic effects. A poignant example is the closure of about a third of the island’s public schools between 2017–2019, without regard for achievement metrics or other supposed criteria.172 At the helm of this decision was former Secretary of Education of Puerto Rico Julia Keleher—who plead guilty in June of 2021 for conspiracy to commit wire fraud and honest services fraud following indictments alleging acts of corruption, including having offered over 1,000 square feet of public school land to private developers in exchange for a luxury apartment. 173
This brief review of recent U.S. policy towards Puerto Rico points to a regrettable conclusion: while Commonwealth status, as established by the 1952 Puerto Rican Constitution, convinced the U.N. General Assembly in 1953 that Puerto Rico was sufficiently self-governing, the U.S.’s continued infringement on Puerto Rican’s rights as U.S. citizens and on their internal autonomy challenges the legality of this status under international law.
2. Unavailing Referenda. When the General Assembly removed Puerto Rico from the list of non-self-governing territories, it expressed assurance that “due regard will be paid to the will of both the Puerto Rican and American peoples in the conduct of their relations under their present legal statute,” and “in the eventuality that either of the parties to the mutually agreed association may desire any change in the terms of this association.”174 It has been argued that Puerto Rico has a legal right to determine its status—whether that be pulling away towards independence, or pulling closer towards statehood.175 While the U.S. has stated that its policy has “long been that Puerto Rico’s status should be decided by the people of Puerto Rico,”176 the referenda that have been held on the island have been futile: plebiscites yielding a majority have been plagued by unacceptably low voter turnout, 177 those with turnout above 70% have not yielded a clear majority position,178 and they have all been nonbinding179—a characteristic which may explain the low turnout. The most recent plebiscite in 2020 did not even provide options for Puerto Ricans to express their preference outside of statehood; the ballot asked one yes or no question: “[s]hould Puerto Rico be admitted immediately into the Union as a State?”180 The procedural problems of these referenda, in tandem with the fragmentation of and manipulation by the island’s political parties181 and the fact that that the power to grant statehood lies with the U.S. Congress,182 bolsters the claim that Puerto Rico remains unable to unilaterally determine its future.
B. Evaluating Puerto Rico’s Status Against Global Trends in Insular Territory Management
Recalling the trends yielded by the case studies in Section I, 183 Puerto Rico stands out. First, it has not been given the ability to unilaterally become independent or been expressly guaranteed access to independence in accordance with the will of its people,184 unlike Greenland, and New Caledonia.185 Moreover, while other insular territories have had the results of their status referenda respected,186 the people of Puerto Rico have not benefited from such deference.187 Second, Puerto Rico has neither been fully integrated into the U.S., afforded adequate representation in the U.S. federal government, nor granted rights available to U.S. States, 188 unlike the arrangements found in the Australian territories, French Overseas Departments and Collectivities, The Danish Realm, and the constituent countries of the Kingdom of the Netherlands.189 Third, Puerto Rico has not been given autonomy over all internal affairs (or the opportunity to expand on its internal autonomy), nor the ability to enter into or refrain from being bound by international agreements, 190 unlike Greenland and the constituent countries of the Kingdom of the Netherlands.191 Finally, unlike other territories that lack these capacities (such as the UK Overseas Territories),192 Puerto Rico is not on the U.N. Decolonizing Committee’s list of non-self-governing territories.193 Puerto Rico stands out in this regard even when compared to other U.S. territories: Guam, The U.S. Virgin Islands, and American Samoa are all still on the U.N.’s list.194
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