Its arbitrary, wrongly decided and racist. 
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 58For example, the Court struck down the Rock Island Railroad Transition and Employee Assistance Act because it was "inconsistent with the uniformity requirement in the bankruptcy clause." 59The Court concluded that this law was "applicable to only one debtor, could be enforced only by one reorganization court presiding over that debtor, and [did] not address a class of similar debtors or a particular geographical problem." 60For "to hold otherwise would allow [*72] Congress to repeal the uniformity requirement from Art. I, § 8, cl. 4 of the Constitution." 61 Lastly, applying the absurdity doctrine, courts could find that it does not make sense for Congress to completely strip Puerto Rico's municipalities from any access to bankruptcy. "The [U.S.] Supreme Court has subscribed to the idea that judges may deviate from even the clearest statutory texts when a given application would otherwise produce 'absurd' results." 62The Marshall Court held that "a court's obligation to the text ceased when 'the absurdity and injustice of applying the provision to the case, would be so monstrous, that all mankind would, without hesitation, unite in rejecting the application.'" 63Congress designed Chapter 9 to provide municipalities throughout the United States with a "fresh start." 64Many insolvent municipalities throughout the United States have invoked Chapter 9 to seek this "fresh start," including Detroit, Michigan; Jefferson Country, Alabama; and Orange County, California. 65Special-purpose districts have also filed for bankruptcy, including entities dealing with fire protection, health care, and schools. 66Like these entities, Puerto Rico, through its municipalities and instrumentalities, provides essential government services. The U.S. Supreme Court's decision in Franklin California, although it did not address the constitutionality of the 1984 Amendments, effectively led to an absurd result. It is well summarized in Puerto Rico's brief before the U.S. Supreme Court: Finally, the decision represents the first time in the history of the United States that an entity has been categorically barred from seeking bankruptcy protection under both federal and state law. Prior to the First Circuit's decision, every person, corporation, organization, and municipality in the country had been permitted to commence debt-relief proceedings under either federal or state law, provided that they met the criteria prescribed in an existing federal or state bankruptcy statute. The court below upended nearly two centuries of bankruptcy practice when it prohibited Puerto Rico's municipalities from availing themselves of both federal law and Commonwealth law. 67 It is therefore an absurd and counterintuitive result that--because of the 1984 Amendments--municipalities serving as home to the over three million residents of Puerto Rico were left without any access to bankruptcy relief. [*73] In light of the framework discussed above, excluding Puerto Rico from deciding who may be a debtor under Chapter 9 of the Bankruptcy Code is unconstitutional and in violation of the uniformity principle of the Bankruptcy Clause of the U.S. Constitution. II. The 1984 Amendments violate the Equal Protection Component of the Fifth Amendment of the U.S. Constitution "Discrimination by the federal government violates the Fifth Amendment when it constitutes 'a denial of due process of law.'" 68This denial of due process of law by the Federal Government is considered the Equal Protection Component of the Fifth Amendment. 69"Equal protection analysis in the Fifth Amendment area is the same as that under the Fourteenth Amendment." 70 The Federal Government argues in United States v. Vaello-Madero that the Territorial Clause allows Congress to "pass economic and social welfare legislation for the territories where there is a rational basis for such actions," relying on the U.S. Supreme Court's prior interpretation of the clause. 71Supporters of the constitutionality of the 1984 Amendments argue that they are constitutional because the uniformity clause does not apply to Puerto Rico. They use the Territorial Clause to argue that Congress can treat Puerto Rico differently. But the District Court for the District of Puerto Rico summed it up nicely when it said that the Federal Government cannot use the Territorial Clause as a "blank check" to violate the constitutional rights of residents of Puerto Rico. 72Considering the Equal Protection Component of the Fifth Amendment of the U.S. Constitution, the 1984 Amendments are unconstitutional because they cannot withstand a rational-basis test. The Territorial Clause provides some leeway for the Federal Government's treatment of Puerto Rico, but not in all cases. The U.S. Supreme Court cases of Califano v. Gautier-Torres and Harris v. Rosario allowed Congress to legislate differently for Puerto Rico as long as it had a rational basis for the disparate treatment. 73 In Califano, the U.S. Supreme Court held that the denial of Supplemental Security Income ("SSI") benefits to a recipient who acquired them while a resident of one of the 50 states--but then moved to Puerto Rico--was constitutional. 74Congress amended the Social Security Act in 1972 and excluded [*74] Puerto Rico from SSI, a program meant to provide support to qualified aged, blind, and disabled persons. 75Based on the text of the statute, persons in Puerto Rico are not eligible to receive SSI benefits, but are eligible to receive benefits under the pre-existing programs that applied to Puerto Rico. 76In addition to Puerto Rico, Guam and the U.S. Virgin Islands are excluded from SSI payments, while the residents of the 50 states, the District of Columbia, and the Commonwealth of the Northern Mariana Islands are eligible. 77 Appellees Torres, Colon, and Vega received SSI benefits while residing in Connecticut, Massachusetts, and New Jersey, respectively, but lost them upon moving to Puerto Rico. 78The appellees filed different suits in the District Court for the District of Puerto Rico, which held that the Constitution requires that a person who travels to Puerto Rico must be given the same benefits they were receiving before. 79The U.S. Supreme Court reversed, stating that it has never held that the constitutional right to travel embraces the doctrine "that a person who travels to Puerto Rico is entitled to benefits superior to those enjoyed by other residents of Puerto Rico if the newcomer enjoyed those benefits in the State from which he came." 80It cautioned that such doctrine would open the door to benefits a state might provide for its residents, and then would require that state to continue providing them should a resident move to another state. 81The Court held that "the broader implications of such a doctrine in other areas of substantive law would bid fair to destroy the independent power of each State under our Constitution to enact laws uniformly applicable to all of its residents." 82 Califano, however, "is an opinion in which the footnotes are almost as important as its main text." 83The Court decided Califano on issues related to the right to travel, not on equal protection grounds. 84Two years later, in Harris, Justice Marshall [*75] confirmed that there was no equal protection question before the court in Califano. 85 In Harris, the Court held that a lower level of Aid to Families with Dependent Children ("AFDC") program reimbursement provided to Puerto Rico did not violate the Fifth Amendment's equal protection guarantee. 86Ultimately, the Court decided this case based on the Territorial Clause of the U.S. Constitution stating that Congress is empowered "to 'make all needful Rules and Regulations respecting the Territory ... belonging to the United States,' [and] may treat Puerto Rico differently from States so long as there is a rational basis for its actions." 87The Court listed three factors as a basis to justify the rational basis test: "Puerto Rican residents do not contribute to the federal treasury; the cost of treating Puerto Rico as a State under the statute would be high; and greater benefits could disrupt the Puerto Rican economy." 88 Califano and Harris, put together, held that "pursuant to Congress's powers under the Territorial Clause, only rational basis review is warranted when considering the validity of a statute that treats Puerto Rico differently." 89But Califano and Harris are not a carte blanche to discriminate against Puerto Rico residents in all cases, 90and the First Circuit declined to read the cases so broadly when deciding Vaello-Madero. 91Judge Torruella's concurrence in Franklin California also points to this distinction. 92The rulings in Califano and Harris did not address discriminatory treatment of Puerto Rico residents, specifically because the U.S. Supreme Court decided Califano on the basis of the right to travel 93and Harris on the basis of block grants received by the territory under the AFDC program. 94 The Bankruptcy Code is a statute that treats Puerto Rico differently, and thus a rational-basis test is warranted. It is well established that "[a] legislative classification ... be sustained, if the classification itself is rationally related to a legitimate government interest." 95The 1984 Amendments, insofar as they exclude Puerto Rico, could have been constitutional had there been a conceivable government interest in stripping the municipalities of [*76] Puerto Rico from access to Chapter 9. 96But there are no conceivable reasons that withstand the rational-basis test to remove Puerto Rico's power to authorize its municipalities to access bankruptcy. Congress's decision to treat Puerto Rico--and its residents--differently is arbitrary because it is not rationally related to any conceivable legitimate purpose. In essence, the 1984 Amendments benefited creditors at the expense of the residents of the Island. Puerto Rico was unreasonably and arbitrarily barred from accessing a remedy it had previously been afforded access to for four decades. The following are the five key reasons for making the case that the 1984 Amendments violate the Equal Protection Component of the Fifth Amendment. First, "there is absolutely nothing in the record of the 1984 Amendments to justify [the majority's statement that Congress sought to preserve to itself the power to authorize Puerto Rican municipalities to seek Chapter 9 relief] or Congress's legitimate purpose in adopting them." 97In Franklin California, Judge Torruella's concurrence is an eloquent walk through the scant information available as to how the 1984 Amendments came to fruition. 98The U.S. House of Representatives originally passed H.R. 5174--which eventually became law after amendments--without the Chapter 9 debtor eligibility exclusion for Puerto Rico. However, then-Senator Strom Thurmond, a Republican from South Carolina, introduced the amendment during the Senate's review of H.R. 5174 to exclude Puerto Rico and the District of Columbia from this provision. 99The U.S. Senate's original bill also did not have a provision excluding Puerto Rico and the District of Columbia. 100Then-Senators Dole, Thurmond, and Hefflin, without giving any explanation, introduced an amendment to incorporate the Chapter 9 exclusion. 101 Second, courts are required to carefully examine Congress's statutory text and justifications when interpreting changes to bankruptcy statutes. 102"There is hermetic silence regarding all of the issues or questions that would normally arise and be discussed when a provision that was part of the Bankruptcy Code for close to half a century, and whose elimination would affect [*77] millions of U.S. citizens, is deleted." 103There is nothing in the text and legislative history regarding why there should be changes to a part of the Bankruptcy Code that had been in place for nearly 50 years, and whose elimination would impact millions of U.S. citizens. Courts must find this silence alarming, as courts are required to examine these justifications. Third, the 1984 Amendments stripped Puerto Rico of an important component of state-like functions that it formerly had the right to exercise. The Court held in 1976 that Puerto Rico has "the degree of autonomy and independence normally associated with States of the Union." 104In that vein, the Third Circuit held in 2009 that "Puerto Rico has the same level of authority over its municipalities" as compared to the states. 105Moreover, in 1928 the First Circuit held that "in the matter of local regulations and the exercise of police power Porto Rico possesses all the sovereign powers of a state, and any exercise of this power which is reasonable and is exercised for the health, safety, morals, or welfare of the public is not in contravention of the Organic Act nor of any provision of the Federal Constitution." 106The First Circuit has also found that "there would have to be specific evidence or clear policy reasons embedded in a particular statute to demonstrate a statutory intent to intervene more extensively into the local affairs of post-Constitutional Puerto Rico than into the local affairs of a state." 107There is no such evidence nor specific policy reasons for the differential treatment of Puerto Rico in this instance. Fourth, the lack of access of Puerto Rico's municipalities to Chapter 9 violates the Equal Protection Component of the Fifth Amendment because--absent PROMESA--creditors would be treated preferentially in Puerto Rico as opposed to the 50 states. A municipal bondholder in the 50 states would have been in a significantly riskier position as compared to Puerto Rico (where there was no access to bankruptcy pre-PROMESA) and the District of Columbia. Because Congress's power to regulate commerce uniformly under the Commerce Clause applies in full force to Puerto Rico, 108it would not make sense to provide unequal treatment to bondholders who invest in Puerto Rico. The fact that Puerto Rican bonds are triple tax exempt from federal, state, and local taxes is not a sufficient reason to sustain the unequal treatment because "Puerto Rico's status in this respect is not entirely remarkable. [*78] State and local bonds have enjoyed federal tax-exempt status 'since the modern income tax system was enacted in 1913.'" 109 Fifth, this differential treatment of Puerto Rico specifically targeted a minority group for discriminatory treatment. In such cases, the rational-basis test standard does not warrant judicial deference. 110 For similar reasons, the First Circuit recently decided in Vaello-Madero excluding Puerto Rico residents from SSI benefits violates the Due Process Clause of the Fifth Amendment. 111The Vaello-Madero case originated when New York resident Jose Luis Vaello-Madero moved to Puerto Rico and was stripped of his SSI benefits. 112Like in Califano and Harris, 113Vaello-Madero could no longer access the SSI program due to being domiciled in Puerto Rico. 114Instead, he was entitled to a separate, Puerto Rico-specific program with far fewer benefits. 115The First Circuit, upholding a decision from the District Court for the District of Puerto Rico, stated that "the Fifth Amendment does not permit the arbitrary treatment of individuals who would otherwise qualify for SSI but for their residency in Puerto Rico (those plausibly considered least able to 'bear the hardships of an inadequate standard of living')." 116The future of this case, however, remains to be seen. 117 Similar to the logic of Vaello-Madero, residents of Puerto Rico who relocate to one of the 50 states would live in a municipality and receive services from entities with access to Chapter 9 relief. This unequal treatment would certainly be barred by the Fifth Amendment. Again, "here the situation is different than in Califano and Harris because, contrary to the Supreme Court's statements in those two cases, [here there is not a] single plausible explanation as to why Congress opted for the disparate treatment of Puerto Rico." 118In response to this argument, the Federal Government might recycle its logic from Vaello-Madero to argue that Puerto Rico's municipalities should not get access to Chapter 9 protections because its residents do not pay federal taxes. 119While most residents of Puerto Rico do [*79] not pay federal income taxes, Puerto Rico taxpayers paid over $ 3.5 billion into the federal treasury in 2019. 120This sum includes "the payment of federal income taxes by residents of Puerto Rico on income from sources outside Puerto Rico for which they are liable under the Internal Revenue Code, the regular payment of federal income taxes by all federal employees in Puerto Rico, 121as well as the full Social Security, Medicare, and Unemployment Compensation taxes that are paid in the rest of the United States." 122Moreover, this argument would fall on its face because the District of Columbia is also excluded from the Chapter 9 provision, 123but its residents do pay federal taxes. The Court, in Carolene Products, established that "prejudice against discrete and insular minorities may be a special condition, which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities, and which may call for a correspondingly more searching judicial inquiry." 124Courts have held that judicial deference is warranted "absent some reason to infer antipathy" because "even improvident decisions will eventually be rectified by the democratic process." 125But in this case, there is reason to infer antipathy. Puerto Rico is excluded from the political process in Congress and this "is asking it to play with a deck of cards stacked against it." 126All in all, a case about the constitutionality of the 1984 Amendments is certainly one that would call for more searching judicial inquiry. PROMESA and the path forward The passage and existence of PROMESA does not obviate the need for this discussion. First, PROMESA would have been needed regardless of mere access to Chapter 9 of the Bankruptcy Code. Even if Puerto Rico's municipalities could access Chapter 9, Puerto Rico's "state" government issued a great chunk of Puerto Rico's debt--and states themselves do not have access to a bankruptcy mechanism. 127 Second, PROMESA exists for now, but what happens after its expiration date? When the Oversight Board established by PROMESA certifies that Puerto Rico has met the termination requirements established in the law, 128it is unclear what would happen in a subsequent case where a Puerto Rico municipality needs bankruptcy relief. [*80] Even though the Oversight Board has sought to do a "once and done" approach to Puerto Rico's restructuring, it is evident that Puerto Rico's politicians have not proven to be effective financial managers. Thus, if ever in need of bankruptcy relief for Puerto Rican municipalities, and absent Congressional action to amend Chapter 9, Puerto Rico could bring suit regarding the constitutionality of the 1984 Amendments to right a wrong that has been inflicted upon it. While it remains to be seen whether the U.S. Supreme Court will uphold Vaello-Madero in the near future, there are strong arguments coming out of the First Circuit that point to Congress's unequal treatment of Puerto Rico. The violation of both the Bankruptcy Clause and the Fifth Amendment's Equal Protection Component of the U.S. Constitution through the exclusion of Puerto Rico from the 1984 Amendments is just one example of this unequal treatment, but a very powerful one with far-reaching consequences.
Source: Puerto Rico SS - DDI 2023 TT · DDI · 2023




