Arbitrary federal intervention and preemptions make it impossible for Puero Rico to address its fiscal crisis and impose strict austerity – that decimates Puerto Rican competitiveness.  
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That same year, the Court held in Puerto Rico v. Franklin California Tax Free Trust154 that Puerto Rico could not reorganize its debt under the Puerto Rico Public Corporation Debt Enforcement and Recovery Act,155 nor could it use the U.S. Bankruptcy Code to do so.156 According to the Court's interpretation, the federal bankruptcy code treats Puerto Rico as a state such that the code preempts Puerto Rico's bankruptcy law but does not treat Puerto Rico as a state for the purposes of accessing the provisions of the code that authorize municipal debt reorganization.157 Thus, the Court determined that Puerto Rico was a "state for some purposes of the Code but not others,"158 thereby eliminating Puerto Rico's ability to address its fiscal crisis through either its own or the federal government's bankruptcy laws. To respond to  [*1749]  this conundrum,159 Congress did not amend the bankruptcy code160 but instead passed the Puerto Rico Oversight, Management, and Economic Stability Act161 (PROMESA). PROMESA established a Fiscal Management and Oversight Board (FOMB) with broad federal statutory powers to reorganize Puerto Rico's debt and manage its fiscal affairs but without any meaningful local representation.162 FOMB was created by Congress under PROMESA, and its board members are appointed by the president, with no input by the Puerto Rican government or people.163
FOMB was the subject of a 2020 case, Financial Management Oversight Board for Puerto Rico v. Aurelius Investment, LLC,164 involving a challenge under the Appointments Clause.165 Plaintiffs argued that FOMB board members were appointed without the advice and consent of the U.S. Senate  [*1750]  in violation of the Appointments Clause, while defendants argued that the appointments were valid pursuant to the plenary powers granted by the Territorial Clause of Article IV.166 Following a determination by the First Circuit that "the Board Members . . . must be, and were not, appointed in compliance with the Appointments Clause,"167 the Supreme Court reversed and held that the Appointments Clause did not apply to FOMB because the board was a "local" territorial entity.168 As Justice Stephen Breyer put it, "whether the Board members are officers of the United States such that the Appointments Clause requires Senate confirmation . . . turns on whether the Board members have primarily local powers and duties."169 Justice Breyer acknowledged that the Appointments Clause applies to Congress's actions under Article IV and noted that the "Board possesses considerable power  including the authority to substitute its own judgment for the considered judgment of the Governor and other elected officials."170 Yet he concluded that the Board's "power primarily concerns local matters," and therefore, the Board members are not "Officers of the United States."171
At the time of this Essay's publication, there was a case pending before the Supreme Court that involves FOMB resisting a document request by a Puerto Rican nonprofit media organization that relied on the general right of access to public documents enshrined in Puerto Rico's constitution.172 In Financial Oversight & Management Board for Puerto Rico v. Centro de Periodismo Investigativo, Inc.,173 FOMB claims that it is entitled to sovereign immunity from private suit under the Eleventh Amendment to the Constitution, and that Congress has neither waived nor abrogated that immunity.174 For those who, like me, wonder how either Puerto Rico or FOMB can claim either sovereignty or sovereign immunity, the government offers an odd "no-win" rationale. The argument is summarized by the U.S. solicitor general:
As a territory, Puerto Rico is not encompassed within the Eleventh Amendment, which speaks to the sovereign immunity of States. Nevertheless, this Court has long recognized that the government established in Puerto Rico is sovereign and entitled to sovereign immunity  [*1751]  that prevents the territorial government from being sued without its consent.175
Under this argument, even though Puerto Rico's sovereign immunity does not derive from the Eleventh Amendment, the requirement of a clear statement of intent to abrogate or waive sovereign immunity nonetheless applies.176 The First Circuit noted that the trial court assumed without deciding that the FOMB "is an arm of the government of Puerto Rico entitled to assert sovereign immunity," then itself determined that PROMESA provisions providing for federal court jurisdiction abrogated that sovereign immunity.177 This question was presented to the Supreme Court on a petition for a writ of certiorari.178
This situation is absurd. Consider, for example, the following sentence in the solicitor general's brief: "Congress has the power to organize all of Puerto Rico's government, and its exercise of that authority does not nullify the sovereign status of the Commonwealth's government."179 One observer notes:
The [FOMB] is an entity created by federal law, pursuant to the most sweeping power of Congress. It responds directly to the federal government, in the form of reports which describe its progress, and its members are only removable by the President of the United States. It does not respond to the people nor to the government of Puerto Rico. It is a force of unbridled federal power, unrelated to the will of Puerto Ricans.180
It is bizarre to assert that Puerto Rico has "sovereign status" while attempting to thwart a claim under Puerto Rico's constitution.
To summarize, recent Supreme Court cases have held that (1) Puerto Rican citizens may be treated unequally in the provision of direct federal SSI benefits;181 (2) Puerto Rico is not a separate sovereign from the U.S. for double jeopardy purposes;182 (3) Puerto Rico is a state for purposes of federal preemption under the U.S. Bankruptcy Code, but is not a state for purposes of accessing the code's reorganization provisions;183 (4) the FOMB, established by Congress under PROMESA and composed entirely of presidential appointees, is exempt from the Constitution's Appointments Clause requirements because its power primarily concerns "local matters."184 Most recently, FOMB seeks to avoid disclosing documents by claiming  [*1752]  sovereign immunity from an enforcement suit.185 These cases exemplify the bizarre, untenable relationship wrought by the separate, unequal, and arbitrary colonial relationship between the United States and Puerto Rico and other U.S. territories.
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