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Second, the modern “imperial presidency” has become drastically more powerful than intended by our constitutional design. Through a combination of congressional abdication and delegation, the modern Presidency has become a leviathan of unmatched size and global power. The modern commander in chief today leads an administrative workforce of over 14 million,[5] “a military of 2 million armed with weapons that can eradicate human civilization,”[6] and possesses nearly unmatched authority in foreign affairs. Alexander Hamilton wrote that impeachable offenses “relate chiefly to injuries done immediately to society itself,” and given the vastly increased powers of the modern American presidency, the severity of the “injury” a modern president can inflict has correspondingly become far more serious. Furthermore, while the concerns of the founders may have concentrated on our vulnerable young republic being manipulated by more powerful foreign countries, we are now in a position where the immense powers of the “imperial presidency” place the commander in chief in a position to (1) coerce foreign governments to interfere in our elections for his personal gain or (2) severely weaken our national defenses against ongoing foreign interference efforts through negligence and abdication of duty.
The twin dynamics of increasing foreign interference in American politics and growing power in the Office of the President — have come to a head in the Trump administration. Two examples highlight the danger of the confluence of these trends: Russian election interference in 2016 and the Ukrainian extortion campaign that is the center of the current impeachment inquiry. First, the article will analyze the role of the Trump campaign in furthering the Russian interference campaign in 2016, as well as President Trump’s role in obstructing special counsel Robert Mueller’s investigation into Russian interference. These cases involved a more reactionary approach to foreign influence which nonetheless strongly signaled the President’s receptivity to foreign assistance, his willingness to encourage foreign influence campaigns, and his obstruction of subsequent government investigation. Second, the article will study President Trump’s extortion campaign against the government of Ukraine, in terms of releasing congressionally appropriated military aid in exchange for politically charged investigations of the President’s political opponents and the Democratic party. This case involves a proactive solicitation of foreign influence in our elections using the powers of the state, making it a more clear-cut case of treacherous abuse of power in foreign relations that violates the public trust. Furthermore, congressional investigation of this foreign influence campaign has been entirely obstructed by the President, which continues to the present day.
George Washington was right to describe the unique threat of foreign influence to American democracy as “insidious.” Foreign interference in our politics compromises our sovereignty and control of our national destiny, corrodes the perceived legitimacy of our leaders, and seeds public mistrust and division. A president who conspires with a foreign power to manipulate elections for his personal benefit “goes to the question of whether or not the person serving as President of the United States put their own interests, their personal interests, ahead of public service.”[9] This standard for impeachable conduct was set by none other than the President’s very own Vice-President, Mike Pence, while he served in the House of Representatives. Removal of the President for violating this standard would help counter the continuing aggregation of power in the Office of the Presidency, deter future Presidential treachery in foreign relations, and re-assert the proper constitutional balance among our branches of government. If, on the other hand, the President is permitted to brazenly violate this standard without applying the accountability intended by our Constitution, we will be in uncharted territory. An acquittal will saw through the “muscle” of our checks and balances (congressional oversight, impeachment, and an increasingly overwhelmed judiciary) and begin to hit “bone” — the very structure of our constitutional system. And it will mean that the 2020 election will provide the only remaining institutional check on Presidential power…with the reality that that election will operate in a space where the President will likely be emboldened to further weaponize his office to secure re-election and where sophisticated foreign influence campaigns will continue to seek to influence the result.
II. The Growth of Presidential Power, New Threats of Foreign Influence, and the Dangers of their Confluence
The power and authority of the Office of the Presidency has increased drastically in the modern era. To put things in perspective, in 1787 the United States had no standing army, and many delegates to the Constitutional Convention opposed the creation of one because of the danger such an institution might pose for liberty — preferring instead state militias whose first allegiance was to their home state.[1] Furthermore, “the presidential powers actually enumerated in the constitution were few and, until augmented by time and custom, almost pitifully weak.”[2] When George Washington became president he only had roughly 1,000 civilian federal employees — most of whom were post workers and customs officers — and his authority to directly order these officials was constitutionally debatable.[3] With a few significant historical exceptions, the White House continued to be a “weak”[4] institution with limited staffing for most of the 19th century, and “the president’s job was to execute policy, rarely to make it.”[5] Even in the area of foreign affairs, where Presidential power has traditionally been considered to be at its zenith, the constitution placed an abundance of structural limitations on the executive branch and granted a “largely managerial and defensive”[6] level of authority:
“He [the President] can command the Army and the Navy, should Congress pass the necessary appropriations, and he can lead the Army and Navy into battle, should Congress choose to declare war. As first General of the United States, in Hamilton‘s phrase, the president has an important role, but generals do not have the power to decide whether and when we go to war. In no part of the constitution is more wisdom to be found, Madison wrote, than in the clause which confides the question of war or peace to the legislature, and not to the executive department. Beside the objection to such a mixture of heterogeneous powers: the trust and the temptation would be too great for any one man.[7]”
Despite the checks and balances in our constitution’s design, however, the presidency has played an increasingly singular role in foreign affairs since World War II. Historian Arthur Shlesinger argues that the growth of the “Imperial Presidency” was “as much a matter of congressional abdication as of presidential usurpation,”[8] as Congress continually delegated authority or acquiesced to executive agencies and the administrative state. Furthermore, Historian Benjamin Ginsberg points out that the asymmetric relationship between congressional and presidential power contributes to this dynamic, given the fact that “every time Congress legislates it empowers the executive to do something, thereby contributing, albeit inadvertently, to the onward march of executive power.”[9] As a result, federal spending, adjusted for inflation, has quintupled since 1960,[10] and there are an estimated 14 million people who work for the federal government, for-profit contractors, or federally funded state and local government and non-profit employees.[11] And in contrast with the founder’s concerns with the danger of standing armies, the president today commands “a force of 2 million armed with weapons that can eradicate human civilization.”[12] The legislative branch, by comparison, only employs slightly over 20,000 people,[13] and the body’s authority in foreign affairs has essentially “collapse[d].”[14]Presidents Barack Obama and Donald Trump have both utilized Congress’ Authorizations for the Use of Military Force (AUMF) that were passed after 9/11 as the legal basis for military involvement in Iraq and Syria against ISIS, despite the authorization’s intended utilization against the regime of Saddam Hussein and this terrorist organization not existing at the time of passage.[15] Nonetheless, Congress has proven unable to repeal either AUMF, which Senator Tim Kaine believes runs “the risk of future abuse by the President, and help[s] keep our nation at permanent war.”[16] Furthermore, Congress has had extreme difficulty in exercising oversight of Presidential conduct of foreign policy. For example, Congress has been unable to stop President Trump’s trade war with China[17] despite bi-partisan and vocal concerns with the unilateral campaign and the Constitution’s express direction that Congress has the power to “regulate Commerce with foreign nations.”[18] Congress has also struggled with ensuring implementation of its legislative enactments by the President with fidelity as exemplified by administration slow-walking on sanctions against Russia for their interference in the 2016 election,[19] using emergency powers to re-appropriate military funding for border wall construction,[20] and the inappropriate utilization of congressionally appropriated military aid to Ukraine that is now at the center of the current impeachment inquiry.[21]
The drastic increase in the powers of the presidency pose several key issues for the impeachment power. Alexander Hamilton famously stated in the Federalist papers that impeachment is based upon “those offenses which proceed from the misconduct of public men, or, in other words from the abuse or violation of some public trust…as they relate chiefly to injuries done immediately to society itself.”[22] The reality is that the staggering size and unilateral authority of the Executive branch makes it capable of inflicting far more severe “injuries” against society than whatever could have been imagined possible by the founders. It is no exaggeration to state that the modern presidency literally possesses the power to end life on earth as we know it with the office’s enormous war-making authority. As glibly summarized by Gene Healey, those who argue for a circumscribed impeachment power have managed to convince themselves “that the one job in America where you have to commit a felony to get fired is the one where you actually get nuclear weapons.”[23] Thus, the drastic increase in the power of the “imperial presidency,” and its correspondingly increased capability for inflicting the social “injuries” the founders intended impeachment for, suggests the need for a broader conception of the impeachment power in foreign relations.
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