Congress key to undo the discrimination done by the court—empirics prove
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Second, while Ely candidly discusses the Court’s imperfect record combatting majoritarian bigotry, he and mainstream liberals for whom his first conjecture is intuitive pay far less attention to instances in which the Court was a source of bigotry itself. Most glaringly, Brown—the pinnacle of the Court’s rights protection—in large part reversed the damage Plessy v. Ferguson97 had done by its permissive attitude towards the separation of races in public schools. More broadly, the Court played an instrumental role in the end of Reconstruction, especially in the Civil Rights Cases, undermining federal majoritarian efforts toward racial equality in the form of guarantees of equal treatment in public accommodations and public transportation.98 And in the civil rights arena, the damage that the Court does to minorities can require more politically accountable branches to undo. Only the passage of the Civil Rights Act of 1964, for example, finally undid part of the damage of the Civil Rights Cases by extending statutory protection to racial minorities that the Court never again allowed the Fourteenth Amendment itself to afford.99 Other parts of the Court’s lasting damage, like the state action doctrine, remain.100 As Nikolas Bowie documents,101 this pattern of judicial harm extends from the antebellum period with decisions like Dred Scott to the early twentieth century with cases like Hammer v. Dagenhart102 to late twentieth century examples like Adarand Constructors, Inc. v. Peña.103 And as liberals today know all too well, this trend continues into the twenty first century with cases like Shelby County v. Holder104 in which the Roberts Court has shown consistent hostility to statutory protections for the voting rights of racial and ethnic minorities.105 While weighing cases like these against contemporary opposites—for example, United States v. Windsor,106 in which the Court was concededly protective of the rights of LGBTQ persons even against discriminatory federal legislation—the point here is just that these unfortunate cases have to be weighed. The Court, in other words, can be a source of harm as well as help even for the political minorities that Ely highlights. 
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