Vaello-Madero is the latest in a series of the “New Insular Cases” – racially barring Puerto Ricans from the SSI benefits they deserve entrenches their colonial subjugation at the hands of the US. 
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Adherence to the Insular Cases, which has no foundation in the Constitution and instead relies on racial stereotypes, has permitted the justification of exclusion from important social benefit programs, as exemplified by the Vaello-Madero decision. SSI is designed to support the neediest Americans; it is a program aimed at preventing severe poverty. In 2019, 43.5% of Puerto Rican residents lived below the poverty line, more than triple the national percentage of 12.3%.161 Despite a large portion of Puerto Ricans qualifying as “needy Americans,” its residents are continuously denied federal benefits solely based on residency.
The differential treatment of Puerto Ricans cuts deeper than simply denying them federal benefits. Contemporary law scholars view the Insular Cases as evidence of racist American imperialism, allowing the U.S. to expand its empire without being compelled by the Constitution to accept as citizen populations of an “uncivilized race.” In fact, Justice John Marshall Harlan’s dissent in Downes, decided in 1901, noted that he objected to the morality and unfairness of the incorporation doctrine, which is still in effect today.162 It is important to note that the same Court that decided the 1901 Insular Cases also decided Plessy v. Ferguson, in which the Court upheld the legality of racial segregation and of the “separate but equal” doctrine. Notably, Justice Harlan was the lone dissenter in Plessy.163 It is therefore evident that both the incorporation doctrine of the Insular Cases and the “separate but equal” doctrine were built on the same “racist worldview.” In fact, contemporary critics of the Insular Cases call the resulting doctrine “the doctrine of separate and unequal.”164 
Plessy has long been overturned, yet the Insular Cases remain in effect today. As a result, the U.S. government continues to have sovereignty over Puerto Rico, but its citizens are not treated equally despite having to adhere to all federal laws, pay federal taxes in some cases, and pay federal import and export taxes. However, not all hope is lost; Justice Harlan’s dissent in Plessy, along with Justice Thomas’s and Justice Gorsuch’s concurrences in Vaello-Madero, set the stage for how the next “modern Insular Case” case should be decided.165 Justice Harlan’s dissent emphasized equal citizenship; he recognized that citizenship and equality go hand in hand.166 His reasoning suggests that citizenship itself carries with it a right to equal treatment independent of the “equal protection of the laws” guaranteed to all persons under the Equal Protection Clause.167 Similarly, Justice Thomas’s concurrence in Vaello-Madero notes that “[t]he Citizenship Clause’s conferral of the ‘dignity and glory of American citizenship’ should prohibit the federal government from denying citizens equality with respect to civil rights.”168 
President Woodrow Wilson once spoke of the U.S. territories as lying “outside the charmed circle of our own national life.”169 He then admitted that, although Puerto Rico was once treated as a mere possession, it is now to be administered with the same sense of responsibility as toward citizens living on the mainland.170 He said: “We can satisfy the obligations of generous justice toward the people of Puerto Rico by giving them the ample and familiar rights and privileges accorded our own citizens.”171 The question then remains: why has the United States, with its vision of greatness, and self-professed leader of the free world, refused for over 100 years to fully accept or free nearly four million U.S. citizens that make up part of its hidden empire?
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