While the Court avoided expressly relying on the Insular Cases, Vaello-Madero is deeply indebted to the framework established by their racist rationales. This is only the latest in a line of "New Insular Cases" re-sanctioning a paradigm of "separate but equal" for the territories.
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The damage that the Insular Cases inflict upon American notions of equal treatment and protection of the laws is pervasive.245 Disparate treatment of Americans in the territories continues in various fronts.246 For instance, Congress treats each territory in different ways when it comes to federal safety-net programs.247 Such classifications, ostensibly based on locality, are only required to satisfy rational basis review.248
In United States v. Vaello Madero, the Supreme Court was asked to decide whether Puerto Rico’s exclusion from the Supplemental Security Income program violated the equal protection guarantees of the Fifth Amendment.249 The First Circuit Court of Appeals unanimously ruled that the program discriminated against people in the island without an adequate rational basis.250 The facts of the case are illustrative of the injustices that the Insular Cases perpetuat e. Mr. Vaello Madero was born in Puerto Rico and subsequently moved to New York. While a mainland resident, he developed serious health conditions and obtained benefits under the SSI program.251 In 2013, he moved to Puerto Rico to take care of his ailing wife who had previously relocated there.252 He continued receiving SSI benefits until 2016 when he disclosed his change of residence to the Social Security Administration and the agency terminated his benefits retroactively.253 The agency then sued to recover $28,081 it had overpaid Mr. Vaello Madero from 2014 until 2016.254 He raised the “affirmative defense that the exclusion of Puerto Rico residents from the SSI program violated the equal protection guarantees of the Fifth Amendment.”255 Both parties moved for summary judgment and the district court entered judgment in Mr. Vaello Madero’s favor.256 The United States appealed.257
The First Circuit affirmed the district court’s decision by distinguishing first the bases, then the rationales of Califano and Harris from the present situation in the island.258 Califano and Harris were per curiam decisions the Supreme Court issued in 1978 and 1980 that established rational basis as the level of scrutiny for locality-based classifications.259 Because summary decisions have less precedential value than an opinion on the merits, the First Circuit construed different grounds than the dispute before it.261 Califano involved the “right to travel” and Harris, while implicating equal protection, dealt with block grants instead of direct aid.262 The court then moved on “dubious nature of th[e] once-accepted rationale” that the “tax status” of the island rationally supported its disparate treatment in the SSI program.263 Instead, it found that “residents of Puerto Rico not only make substantial contributions to the federal treasury, but in fact have consistently made them in higher amounts than taxpayers in at least six states, as well as the territory of the Northern Mariana Islands.”264 Finally, the court dismissed the contention that the Fifth Amendment did not apply in full force to the case.265 Having “considered even conceivable theoretical reasons for . . . establishing a rational basis for the exclusion of Puerto Rico residents from SSI coverage” and finding none, the court declared the classification invalid.266 The United States appealed to the Supreme Court and the Supreme Court granted certiorari.267
The Supreme Court chose the path of least resistance and reversed the First Circuit, preserving the status quo in a relatively short opinion.268 Although the Court did not explicitly rely on the Insular Cases, their tacit reliance on the Insular Cases is obvious and insidious.269 References to “various historical and policy reasons, including local autonomy,”270 and to “historical practice, and . . . precedents” proved an ineffective guise.271 Nevertheless, the Court discussed Califano and Harris272 and declared that those “precedents dictate[d] the result here.”273 Even so, the Court brushed aside Puerto Ricans’ significant contributions to the Federal Treasury, instead balancing a metaphorical tax-benefit ledger to justify Congress’s decision to exclude Puerto Ricans living in the island from the SSI program.274 The Court declared that “[o]n the tax side . . . residents of Puerto Rico are typically exempt” from a number of taxes while “[o]n the benefit side,” they are eligible for several federal benefits.275 Therefore, Congress had a rational basis to exclude citizens living in Puerto Rico from the SSI program.276 Thus, the Court firmly established rational basis as the standard of review for discrimination on the basis of locality.277
While the majority opinion was brief and unexciting, Justices Gorsuch and Sotomayor wrote extraordinary separate opinions that should have an impact on future litigation.278 Justice Gorsuch’s concurrence is especially remarkable from its first paragraph to its last, declaring first that:
A century ago in the Insular Cases, this Court held that the federal government could rule Puerto Rico and other Territories largely without regard to the Constitution. It is past time to acknowledge the gravity of this error and admit what we know to be true: The Insular Cases have no foundation in the Constitution and rest instead on racial stereotypes. They deserve no place in our law.279
Justice Gorsuch then clearly and succinctly traced the development of the Insular Cases’ territorial incorporation doctrine from its genesis in legal academia, to Justice White’s concurrence in Downes, and its eventual adoption by the Court.280 He then took direct aim at the underlying racist rationales that fundamentally taint the Insular Cases; describing their origins in “ugly racial stereotypes[] and the theories of social Darwinists.”281 While acknowledging the Court’s later “discomfort” with the Insular Cases and its attempts craft a “workaround,” he declared those attempts “ineffectual [and] inappropriate.”282 He likewise dismissed recent attempts to create “a revisionist account of the Insular Cases” as “beneficial . . . [to] safeguarding traditional cultures,” describing those attempts as dressing the worst elements of the Insular Cases “in new garb.”283 Finally, Justice Gorsuch invited litigants to stop “work[ing] from the shared premise” of the Insular Cases and attack “the[ir] misguided framework” directly.284 Ultimately declaring that: “[T]he time has come to recognize that the Insular Cases rest on a rotten foundation. And I hope the day comes soon when the Court squarely overrules them. We should follow Justice Harlan and settle this question right. Our fellow Americans in Puerto Rico deserve no less.”285
Justice Sotomayor’s dissent was similarly clear and direct.286 She agreed with the First Circuit that the government’s decision lacked a rational basis while not conceding that this test is the appropriate standard of review.287 Characterizing the majority’s opinion as “irrational and antithetical” to the “equal protection” guarantees of the Constitution, Justice Sotomayor would have affirmed the lower court’s decision.288 Like the First Circuit, the dissent distinguished the treatment of individual citizens, like Mr. Vaello Madero, from the treatment of political entities, like the territory of Puerto Rico.289 Thus, because Harris involved block grant to the territory instead of “direct-to-individual” benefits, the dissent argued Harris should not be applicable.290
Addressing the majority’s tax-benefit ledger analysis, the dissent emphasized “that ‘residents of Puerto Rico make some contributions to the federal treasury.’”291 However, the dissent argued those distinctions should be immaterial because “SSI recipients pay few if any taxes at all,” that condition did not prevent Congress’s extension of SSI benefits to another territory, and there is no other “federal program . . . operat[ing] in such a uniform, nationalized,and direct manner.”292 The dissent noted that “residents of Vermont, Wyoming, South Dakota, North Dakota, Montana, and Alaska” contribute less to the federal treasury than residents of Puerto Rico.293 Thus, despite the majority’s dictum disclaimer that its opinion does not “imply that Congress may exclude residents of individual States from benefits programs,” the Court’s reasoning supports such a result.294
Ultimately, the Insular Cases perpetuate “punishing disparities” for Americans living in Puerto Rico.295 The Insular Cases leave the “[e]qual treatment of citizens . . . to the vagaries of [a] political process” where Puerto Ricans have no power.296 Congress’s constitutional authority to “‘make all needful Rules and Regulations’” for the territories, should not allow the United States to treat its citizens unequally.297 Unfortunately, the majority opinion in Vaello Madero does nothing to remedy the situation.
The Insular Cases and their progeny continue to be a stain on American constitutional jurisprudence. Their domestic in an international sense but foreign in a domestic sense rationale is materially indistinguishable from the separate but equal jurisprudence that originated with the same court.298 Both decisions generated similar results. People in the territories have poverty rates substantially higher than that of even the most impoverished states.299 They are effectively disenfranchised in the national polity.300 They are, in fact, separate and unequal. The Supreme Court has written eloquently at times about the temporary or limited scope of the Insular Cases but has failed to overrule them at every turn.301 In another terrible about-face, it is in the process of creating New Insular Cases that solidify a colonialism that is anathema to the country’s founding principles. It should reverse course.
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