The experience of peoples in US territories highlights the essential role of the Constitution in struggles for rights. Specifically, Guam shows that instead of simply being weaponized to support imperial violence, legal claims can also be radically reclaimed to push for change. The 1AC rejects the premise that the judiciary has independent control over the Constitution’s meaning, instead embracing popular constitutionalism rooted in anti-colonial principles. 
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In this article, I argue that the campaign by members of Guam’s Congress to secure US citizenship for Guamanians is an example of popular constitutionalism in the context of US empire. The ambiguity over the status of citizenship in the territories acquired by the United States after the Spanish-American War created a space for constitutional contestation in which Guamanians made claims to US citizenship rooted in principles of loyalty, justice, fairness, “American” ideals, and equality. The struggle for US citizenship in Guam thus provides a powerful example of popular constitutionalism used by a colonized population to assert inclusion and practical rights within an imperial system of subordination and authoritarian control. Ross Dardani, Assistant Professor, Department of Political Science, Muhlenberg College, Allentown, PA, United States. Email: rossdardani@muhlenberg.edu The author thanks the anonymous reviewers for valuable feedback. The author would also like to express gratitude to Charles Venator-Santiago, Jane Gordon, Fred Lee, Cathy Schlund-Vials, and Jason Oliver Chang for their contributions to this article. Law & Social Inquiry Volume 00, Issue 00, 1–25, 2023 © The Author(s), 2023. Published by Cambridge University Press on behalf of the American Bar Foundation. 1 Law& Social Inquiry https://doi.org/10.1017/lsi.2023.19 Published online by Cambridge University Press At the same time, US naval leaders and lawmakers transformed the liberatory constitutional claims Guamanians made for citizenship into a tool to legitimize US imperialism. Thus, this article demonstrates the multifarious, sometimes oppositional, uses of popular constitutionalism. While Guamanians were able to engage in popular constitutionalism to protest for formal inclusion within the US polity, US political and legal actors developed an understanding of the Constitution that allowed for the extension of citizenship to Guam while still preserving and protecting US imperialism in the Pacific. The first section of the article provides an overview of popular constitutionalism. The second section gives a brief history of Western colonialism and imperialism in Guam before the United States formally annexed the island after the SpanishAmerican War of 1898. Next, the article provides an overview of the early years of US rule over Guamanians by analyzing the Insular Cases, which were decided shortly after the United States formally claimed sovereignty over Guam and established the contours of US governance in territories annexed after 1898. The Insular Cases are important for understanding Guam’s status as an unincorporated territory under the plenary authority of Congress, its relationship the federal government, and why US citizenship, birthright or statutory, did not automatically apply to Guamanians. The fourth section of the article analyzes the early decades of authoritarian US rule over Guam, which led members of Guam’s Congress to protest in the 1920s and 1930s that US lawmakers should pass legislation to make Guamanians US citizens. Naval opposition prevented passage of this legislation, however. The last section of the article explains the conferral of US citizenship to Guam through the passage of the 1950 Organic Act. This event marked the culmination of decades of Guamanian efforts to advance their own reading of the Constitution, one in which they were equal citizens within the US polity. The legal history of the movement for US citizenship in Guam provides an example of the indeterminate, indefinite, and interactive process of how the meaning of the Constitution is shaped and created by both legal and extrajudicial actors in the context of US empire. POPULAR CONSTITUTIONALISM At its core, popular constitutionalism is a simple yet powerful idea: that interpreting the Constitution and the process that generates its meaning has never been and should never be only for the judiciary (Schmidt 2018, 67). Scholars of popular constitutionalism are particularly interested in ways that actors outside the formal judicial realm, from ordinary citizens to members of Congress to the president, have engaged in their own ways of thinking about the Constitution and helped to produce its meaning (Kramer 2004; Post and Siegel 2004; Tushnet 2006; Siegel 2008; Schmidt 2011, 2018; Ackerman 2014; Beienburg and Frymer 2016). In his formative work on the origins of popular constitutionalism in US political culture, Larry Kramer (2004, 7) explains that for the founding generation, the “Constitution remained, fundamentally, an act of popular will: the people’s charter, made by the people ::: [I]t was ‘the people themselves’ ::: who were responsible for seeing that it was properly interpreted and implemented.” According to Kramer, the belief that the judiciary would function as the final or sole arbiter of the Constitution only emerged over time, especially after 2 LAW & SOCIAL INQUIRY https://doi.org/10.1017/lsi.2023.19 Published online by Cambridge University Press Brown v. Board of Education (1954) and Cooper v. Aaron (1958). The basic theory of popular constitutionalism is that through an interactive, constitutive, dialogical process of constitutional contestation between ordinary people, organized groups, elected officials, and the judiciary, the meaning of the Constitution is produced (Tushnet 2006, 999–1001; Schmidt 2011, 528; Beienburg and Frymer 2016). In this article, I argue that the movement for US citizenship in Guam offers a powerful example of this interactive process “of the development of constitutional principles in the distinctive realm of extrajudicial contestation” (Schmidt 2018, 90). Members of Guam’s Congress influenced US naval leaders and lawmakers to interpret the Constitution in a way that extended citizenship to Guamanians. Recent scholarship has demonstrated that people and groups engaging in forms of popular constitutionalism have interpreted the Constitution in ideologically diverse ways. While theories of popular constitutionalism have mostly been connected to liberal scholars and progressive causes, especially as a critique against the conservatism of the Roberts Court, recent scholarship has explored how in contemporary American politics, right-wing, libertarian movements organized around principles of deregulation and small government may be better positioned to mobilize around popular constitutionalism, with a focus on interpretations of the Second Amendment and an individual right to bear arms (Siegel 2008) and the Tea Party Movement (Schmidt 2011). Others have argued that popular constitutionalism is healthy for US democracy (Collins and Eshbaugh-Soha 2019) and can be a source to generate novel and expansive progressive civil rights claims (Goluboff 2007; Lovell 2012). Sophia Lee (2014) has demonstrated that both liberals and conservatives mobilized around popular constitutionalism at various points throughout the twentieth century in the area of workers’ rights, making arguments about whether the Constitution applies in places of private employment and what this means for right-to-work laws, the right to organize, and the New Deal labor regime. Mary Ziegler (2015, 2023) has explained how leaders of the religious right and various groups in the antiabortion movement, and members of the reproductive freedom movement, have all generated their own influential understandings of what the Constitution means for abortion rights that are far removed from the Supreme Court’s opinion in Roe v. Wade (1973). Scholars have also emphasized that popular constitutionalism does not exist in opposition or as a dichotomy to judicial power, as people engaging in forms of popular constitutionalism can create meanings of the Constitution that demand a more powerful and autonomous judiciary (Shugerman 2012; Beienburg and Frymer 2016). Thus, “[p]opular constitutionalism is temporally and contextually bound, reflected in different forms and forums at different times in US political history and always dependent on the interactions between ::: institutions” (Beienburg and Frymer 2016, 242). While there has been rich scholarship on popular constitutionalism, it has yet to be applied to extrajudicial actors mobilizing against US empire. Members of Guam’s Congress understood naval rule as despotic and a violation of foundational constitutional principles, and they mobilized around their own “aspirational” interpretation of the Constitution (“a claim ::: without a solid footing as a matter of court-defined constitutional law” [Schmidt 2018, 66]), one in which they were automatically US citizens once the United States claimed sovereignty over Guam, making this an example of popular constitutionalism in its “purest” form (Schmidt 2011, 530). The Supreme Popular Constitutionalism in the US Empire 3 https://doi.org/10.1017/lsi.2023.19 Published online by Cambridge University Press Court’s rulings in the Insular Cases left unclear whether citizenship automatically extended to people living in unincorporated territories after 1898 or if the extension of citizenship would require congressional action. This ambiguity enabled a space of constitutional contestation in which Guamanians were able to protest for US citizenship through a form of popular constitutionalism that demanded Guam’s equal inclusion within the US political system. This ultimately led to Congress extending citizenship to Guam, demonstrating how Guamanians were able to participate in the interactive, contested process of “giving meaning to the nation’s founding document” (Schmidt 2018, 67). While Guamanians based their moral and constitutional arguments on the theory that citizenship should have automatically extended once the United States formally annexed Guam (regardless of congressional action), Congress used the passage of an organic act in 1950 to make Guamanians citizens based on the precedents set in the Insular Cases. This is an example of how the meaning of the Constitution is contested and generated through an interactive process involving not only the courts, but also actors operating in extrajudicial settings. The legal history of US citizenship in Guam illuminates how popular constitutionalism can exist as a form of resistance to US empire, and thus “expands[s] the terrain of actors and complicate[s] the ways in which democratic decision making through the purview of the Constitution takes place” (Beienburg and Frymer 2016, 261).
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