Anti-subordination readings aid disadvantaged minorities 
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Many ERA supporters would likely applaud my prediction that the Court would apply strict scrutiny to state-sponsored sex discrimination because that would make such discrimination against women even more constitutionally vulnerable than under the current intermediate scrutiny standard.138 If strict scrutiny would apply only to laws that harm women’s equality, support for the ERA would be justified. The danger for women’s equality, however, is that the Court would likely interpret the ERA to apply strict scrutiny even to laws and policies designed to support women. The Court has interpreted equality rights for decades139 in a formalistic, symmetrical way that views any benefit to one group as discrimination against the group not benefited. For example, consider race. The Court views affirmative efforts to increase minority representation in higher education, government contracting, employment, and political participation as discrimination against whites.140 The Court thus applies strict scrutiny to all race-conscious government decision-making even when intended to advance racial equality.141 The effect, essentially, is that government must largely ignore race and racial inequality—it must be “color blind.” The Court’s skeptical view that laws designed to benefit racial minorities are as “suspect” as laws designed to benefit whites reflects the Court’s anti-classification approach to equal protection. The anticlassification approach views the constitutional problem as classifying people by their race.142 By contrast, the anti-subordination approach views the constitutional problem as the impact of laws on historically subordinated groups.143 The anti-subordination approach would permit race-conscious laws designed to benefit historically disadvantaged minorities significantly more than does the anti-classification approach. With respect to sex discrimination, the Court would likely interpret the ERA in accordance with the anti-classification approach, i.e., subject all sex-motivated laws to strict scrutiny even if designed to benefit women. First, the text of the ERA does not distinguish between men and women suggesting that men would have the same right to complain about laws or policies designed to benefit women as women would have to complain about laws or policies designed t o benefit men. Second, under equal protection doctrine, the Court follows an anticlassification approach with respect to the level of scrutiny it applies to all classifications, whether suspect, such as race,144 quasi-suspect, such as sex,145 or non-suspect, such as age.146
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