Anti-Subordination account for forms of discrimination 
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The anti-subordination doctrine suggests that heightened scrutiny should be applied when a classification creates hierarchies, rather than solely when legislation classifies a group.32 When scholars discuss antisubordination principles, three key themes emerge: (1) the existence of a group status that perpetuates subordination, (2) group history that includes discrimination or subordination, and (3) group political powerlessness. The remainder of this Subpart will discuss each of these prongs. The first prong, the existence of a group status that perpetuates subordination, is central to anti-subordination.33 This prong is predicated on an understanding that socially constructed identity groups, like race, categorize individuals.34 These groups exist on hierarchies whereby some are more valued than others.35 Anti-subordination theories analyze these hierarchies to “ask[ ] whether certain status hierarchies exist that are so unjust that the Constitution demands their disestablishment.”36 For example, people of African descent in the United States are classified by their racial identity (“Black”) and are disadvantaged by this group status. Anti-subordination principles urge equal protection doctrine to focus on the very groups whose statuses are harmed.37 When a law categorizes people based on race and other social identities, further inquiry into the effect of such classification is essential.38 The relevant inquiry is whether the categorization subordinates individuals in the group. The second prong, closely linked to the first, is a history that includes discrimination or subordination. One must not only assess the subordination associated with a group’s categorization in current times but also look to the past for a demonstrated history of discrimination against the group.39 For instance, the current status of Black people in the United States is relevant, as is that the group has “occupied the lowest rung for several centuries.”40 Under antisubordination, a group’s status as the “perpetual underclass” makes it necessary for the Court to step in and to protect it under the Equal Protection Clause.41 An analysis consistent with anti-subordination will focus “heavily on factual and historical contexts, and in particular, on the laws and social mores that prevail in a given society at a given moment in history.”42 The seminal equal protection case, Korematsu v. United States,43 provides a useful illustration of how the Supreme Court has considered both a classification that perpetuates subordination and a history of discrimination in its equal protection doctrine.44 The Korematsu Court upheld the power of Congress, at behest of the U.S. military, to exclude certain individuals from being in certain areas, severely limiting the locations where Japanese Americans could reside.45 The Court emphasized that a suspect classification was not per se unconstitutional. Instead, a suspect classification depended on whether the law “curtail[ed] the civil rights” of the group.46 In dissent,47 Justice Murphy emphasized that the classification was unconstitutional because it resulted from “racial and economic prejudices” that existed “for years.”48 Finally, the third prong of the anti-subordination principle is a group’s political powerlessness.49 This prong refers to the sheer size of the group as compared to other groups, as well as the group’s “political status.”50 One interpretation of political status is whether the group is being used as a scapegoat in the political sphere.51 The group may be “the object of ‘prejudice’—that is, the subject of fear, hatred, and distaste that make it particularly difficult for them to form coalitions with others . . . and that make it advantageous for the dominant political parties to hurt them, or use them as a scapegoat.”52 It is also linked to socioeconomic status, which makes the group disadvantaged when lobbying the legislature for protection.53 Footnote four in United States v. Carolene Products provides the doctrinal foundation for the protection of politically powerless groups.54 The Court suggested that laws that limit the rights of individuals based on their classification in different social identity groups (as opposed to only classifying without limiting rights) should be analyzed more closely than laws that do not.55 The Court explicitly noted that it was worried about “prejudice against discrete and insular minorities” out of concern that this may “seriously . . . curtail the operation of . . . political processes.”56 As a result, courts have come to review these laws differently, in a more “searching” manner.57
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