The Insular Cases are alive and well – the Lower Courts consistently use them to justify disparate treatment.  
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With this collective inaction and silence, the Supreme Court missed an important opportunity to announce what should already be obvious: The Insular Cases, like Korematsu, were gravely wrong the day they were decided, have been overruled in the court of history, and have no place under the Constitution. (Disclosure: One of us filed an amicus brief in this case urging the Supreme Court to overturn the Insular Cases.)
Sadly, unlike Korematsu, the Insular Cases have not been left for dead by lower courts.
Despite repeated Supreme Court statements (including today’s) implying that the Insular Cases must be read narrowly, too many lower courts continue to apply and even expand the Insular Cases to diminish the constitutional rights of our fellow Americans in U.S. territories.
Earlier this year, the U.S. Court of Appeals for the 3rd Circuit relied on the Insular Cases in U.S. v. Baxter to rule that Fourth Amendment protections against warrantless search and seizures that apply everywhere else in the United States do not apply in the U.S. Virgin Islands and certain other territories. In Baxter, a drug-sniffing dog alerted law enforcement to a package that had been mailed from South Carolina to the U.S. Virgin Islands. The 3rd Circuit conceded that, had that package instead been mailed to Hawaii, the District of Columbia, or even, inexplicably, Puerto Rico, U.S. Customs and Border Protection would have been required to obtain a warrant before opening the package. Obtaining a warrant under these circumstances is standard procedure throughout the United States and is not a significant burden on law enforcement.
Under the 3rd Circuit’s ruling, however, the usual Fourth Amendment protections do not apply. Why? Because under the Insular Cases, the U.S. Virgin Islands is an unincorporated territory, and Congress has created a fictional “border” between the territory and the mainland United States. So no warrant is needed—no matter how easy it would be to obtain—and no probable cause required. This conflicts with the Supreme Court’s long-standing border-search exception to the Fourth Amendment, which reserves this kind of warrantless search for items entering the United States across a truly international border, not a domestic one.
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