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Underlying the current crises facing U.S. territories and the underwhelming federal response is a legal and political relationship that contradicts America’s most fundamental democratic and constitutional principles. The source of this un-American relationship is the Insular Cases, a series of controversial and deeply divided early 1900s Supreme Court decisions that validated the full extension of U.S. sovereignty to overseas territories without requiring the full extension of constitutional rights. As First Circuit Judge Juan Torruella recently explained in the Harvard Law Review Forum, these decisions allowed Americans in the territories “to be treated unequally from those in the rest of the nation solely by reason of their geographical residence.” Judge Torruella has become the most prominent critic of the Insular Cases, arguing forcefully that “the Insular Cases represent classic Plessy v. Ferguson legal doctrine and thought that should be totally eradicated from present-day constitutional reasoning.” Judge Torruella’s powerful words must serve as an inspiration to action.
Applying the Lessons of Plessy to the Insular Cases
Judge Torruella’s comparison between the Insular Cases and Plessy has force at a number of levels.  As a legal matter, Plessy invented a legal doctrine of “separate but equal” which provided constitutional cover for America’s system of racial segregation. The Insular Cases, fueled by the same racial impulses as Plessy, devised a new category of “unincorporated” territories, providing a constitutional justification for ruling the populations of overseas territories without regard to traditional constitutional limitations or democratic principles.
Outside the courtroom, Thurgood Marshall and other civil rights leaders realized that in order to advance civil rights for African Americans through the political process, it would be necessary to overturn Plessy. One cannot imagine the 1965 Voting Rights Act and the other landmark civil rights legislation of the 1960s in the absence of Brown v. Board of Education overturning Plessy and recognizing that “[s]eparate … [is] inherently unequal.”
A history of failed attempts to address the underlying inequality in U.S. territories shows the same is true for the Americans living in territories today, 98% of whom are racial or ethnic minorities. Until the Insular Cases are overturned, disenfranchised and marginalized Americans in the territories will continue to look in vain for solutions from the political branches. Just as it took Brown to create a political environment where civil rights for African Americans could be imagined, it will take a rejection of the Insular Cases to open a political space where fundamental changes to the undemocratic status quo in the territories finally become possible.
The road from Plessy to Brown presents another important lesson – it takes hard work and concerted effort inside and outside the courtroom to advance change through civil rights litigation. This is what led me in 2013 to found Equally American, a nonprofit organization that seeks to turn the page on the Insular Cases and advance equality and civil rights in U.S. territories.
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