Overturning Vaello-Madero is Necessary to stop structural inequality perpetuated by constitutional cases
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The Insular Cases figured prominently in the lower court briefing and at oral argument, with Vaello Madero arguing that the Insular Cases were evidence of racial animus towards residents of Puerto Rico and so reliance on them should warrant heightened scrutiny of Congress's denial of SSI benefits in Puerto Rico.139 The United States disclaimed any reliance or relevance of the Insular Cases, conceding "there is no dispute ... that equal protection principles apply to Puerto Rico," therefore "neither the incorporation doctrine nor the Insular Cases are relevant."140 Ultimately, the Insular Cases were not part of either the First Circuit or District Court's analysis. The United States has sought review of the First Circuit's decision by the Supreme Court.141 Its request for summary reversal 142 is audacious, given both the First Circuit panel's unanimous affirmation of the District Court's decision and the significant stakes involved. Absent summary reversal, review is probable given that the lower courts struck down a federal statute as unconstitutional. At the Supreme Court, the Insular Cases are likely to continue to figure prominently in the arguments raised by Vaello Madero and amici. But if Aurelius is any indication, the United States' express nonreliance on the Insular Cases may make the Court unwilling to reconsider the Insular Cases in the context of Vaello Madero, leaving other similar equal protection cases working their way through lower courts 143 to also be resolved without reference to the Insular Cases. Whatever the 138. Vaello-Madero, 956 F. 3d, aff'g, United States v. Vaello-Madero, 356 F. Supp. 3d 208 (D.P.R. 2019). 139. E.g., Oral Argument at 34:46, Vaello-Madero, 956 F.3d 12 (No. 19-1390), https:// www.courtlistener.com/audio/6634o/united-states-v-vaello-madero/ ?type=oa&q=&type= oa&order_by=score%2odesc&case_name=vaello-madero%2o&court=cal [https://perma.cc /96PS-VAVE]; Jose Luis Vaello Madero's Motion for Summary Judgment at 18-25, VaelloMadero, 356 F. Supp. 3d (No. 17-02133); see also Brief of Amicus Curiae Virgin Islands Bar Ass'n at 6-15, Vaello-Madero, 956 F 3d 12 (No. 19-1390); Commonwealth of Puerto Rico's Amicus Brief at 6-23, Vaello-Madero, 956 F.3d 12 (No. 19-1390). 140. Reply Brief for Appellant at 1i, Vaello-Madero, 956 F.3d (No. 19-1390); see also Reply Brief in Support of United States of America's Cross-Motion for Summary Judgment at 8 n.2, VaelloMadero, 356 F. Supp. 3d ("[E]ven if the Insular Cases were to be overturned by the Supreme Court, that would not affect the outcome here."). 141. Petition for Writ of Certiorari, United States v. Vaello Madero, No. 20-303 (U.S. July 1, 2020), https://www.supremecourt.gov/DocketPDF/20/20-303/153244/20200904184238974__Vaello -Madero%20Pet.pdf [https://perma.cc/2YSU-H6G7]. 142. Id. at 20. 143. See, e.g., Pena Martinez v. Azar, 376 F Supp. 3d 191 (D.P.R. 2019); Schaller v. Soc. Sec. Admin., No. 20-1837 (3d Cit. filed Apr. 27, 2020); Schaller v. Soc. Sec. Admin., No. 1:2018cv00044 (D. Guam motion to dismiss denied June 19, 2020); Consejo de Salud v. United States, No. 18- 1045 (GAG) (D.P.R. motion for summary judgement granted Mar. 30. 2020). 305 THE YALE LAW JOURNAL FORUM Supreme Court says or does not say about the Insular Cases, its decision in Vaello Madero will either reject or confirm the underlying structural inequality that the Insular Cases have allowed to perpetuate these many years. And the fact that the United States is left to expressly disclaim any relevance or reliance on the Insular Cases in cases like Vaello Madero only serves to highlight the mischief they continue to cause in all manner of constitutional cases.
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