A pivotal component of the intellectual and ideological project underpinning the maintenance of this colonialist legal regime is the notion that Congress's plenary power over the territories is unbounded by meaningful judicially-enforced Constitutional constraints.
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In the fourth academic sally, Professor James Bradley Thayer, in an article singularly lacking in any reference to supporting authorities, minced no words in asserting that "America [should not] forget her precedence of teaching nations how to live." 45 Reflecting a belief that was dear to the hearts of manifest destiny exponents of the time,46 Thayer argued that "there is no lack of power in our nation, - of legal, constitutional power, to govern these islands as colonies, substantially as England might govern them." 47 Cavalierly disposing of Marshall's and Taney's opinions as mere dicta, he concluded that not only did the Constitution not cover the territories, but also that, "except as to one or two particulars, [the power of Congress to govern the territories was] to be measured only by the terms of the cessions which it has accepted, or of the treaty under which a territory may have come in." 48 Beyond these restraints the territories were "subject to the absolute power of Congress." 49 As we shall see, this was a viewpoint that was to gain adherents in high judicial circles.
One last article in the Harvard Law Review, written by Abbott Lawrence Lowell, would most influence the outcome of the Insular Cases. In addition to being the most scholarly of these articles, it also provided the nomenclature for the legal theory that finally prevailed. Although expanding on Thayer's proposal regarding the texts of the treaties of cession, Lowell rejected Thayer's view that these documents established the rights of the inhabitants of the annexed lands, arguing instead that the treaties determined the relationship of the territories to the United States, and that it was this relationship that would determine what rights were possessed by the inhabitants under the Constitution.5 0 After analyzing all of the territorial acquisitions, from the Articles of Confederation to the treaty of cession of Alaska, Lowell concluded that the reason the Constitution had been applied ex propio vigore was because the treaties of acquisition provided for the incorporation of these territories into the Union.
Source: Puerto Rico SS Aff - DDI 2023 KM · DDI · 2023




