No stare decicis --- bad bc leaves horrible precedent in place and keeps us trapped in the wrongdoings of the past
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As Justice Gorsuch recently remarked, “blind obedience to stare decisis would leave this Court still abiding grotesque errors like Dred Scott v. Sandford, Plessy v. Ferguson, and Korematsu v. United States.”412 Far more than just a comment on the Court’s substantive standards for overruling, this statement suggests that the justices should sometimes undertake search-and-destroy missions. Understandably so: it would seem improper to adopt a neutral posture toward precedents that prolong the most regrettable features of our past. 413 In a 2010 book, for example, Justice Breyer opined that “it is hard to conceive of any future Court referring to [Korematsu] favorably or relying on it.”414 Hawaii’s invocation of the court of history likely emerged from a shared conviction that Korematsu’s formal demise would send an important message about the type of country we have become. Indeed, Justice Sotomayor stated that this development was “long overdue.” 415 But the justices are not always so keen to commemorate fundamental cultural shifts. Many of the precedents cataloged in Part III have endured only because the Court passed up credible opportunities to repudiate them. Consider Halter v. Nebraska, which allows states to criminalize commercial depictions of the American flag. 416 The Court’s far more recent flag-burning decisions struck a pose of modesty, merely distinguishing (rather than disavowing) Halter, 417 notwithstanding the absurdity of enforcing such a prohibition in modern times. And just five years ago, the Court refrained from reconsidering Fiallo v. Bell418—which gave new life to moribund sex stereotypes—by noting that doing so was technically unnecessary. 419 Other examples could be multiplied.420 Strict minimalism hardly seems a virtue when the very forces that render a precedent out of step with contemporary life will often preclude litigants from challenging it head-on. Justice Kavanaugh made this very point about Korematsu at his confirmation hearing.421 And Professor Cass Sunstein, minimalism’s chief academic proponent, concedes that such an approach is inadvisable when “the interest at stake ought to be judged off-limits to politics.” 422 What one might call “overruling avoidance”423 is particularly misguided when a party actively relied on an outmoded precedent below, only to abandon that reliance at the Supreme Court level.424 Importantly, the Court has long exercised the authority to repudiate precedents that are factually or analytically comparable, rather than directly on point. Consider the fate of Goesaert v. Cleary, which upheld a prohibition on most women serving as bartenders.425 Goesaert was expressly “disapproved” in a case involving a sex-based distinction concerning the recipients of alcohol.426 Similarly, a decision upholding a prohibition on interracial sex 427 was conclusively rejected in a case implicating mere cohabitation by unmarried
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During the final decade of the twentieth century the stance of the U.S. government with regard to the status of Puerto Rico began to shift. The Cold War was over, and Puerto Rico was no longer an important piece in the geopolitical scenario, nor did it have the strategic and military usefulness of the past. In economic terms, balancing the federal budget was more important than the incentive to U.S. investments in Puerto Rico through Section 936 of the Internal Revenue Code, which granted federal tax exemption to corporations that repatriated earnings to their matrix corporations in the U.S. The section was phased out for ten years, ending in 2006. Obsolete military installations throughout Puerto Rico had already begun to close when towards the turn of the century massive protests against military exercises in the island municipality of Vieques prompted not only terminating the exercises, but closing the Roosevelt Roads Naval Station, until then the most important U.S. Navy base in the Caribbean.104
Three reports issued by the Task Force on Puerto Rico’s Status, designated by President Bill Clinton, President George W. Bush and President Barack Obama have announced the latest executive policy of different administrations with regards to Puerto Rico.105 The second report states that the representations made to the United Nations in 1953 had no legal significance.106 The three reports of the President’s Task Force are unequivocal: since Puerto Rico remains an unincorporated territory of the United States, subject to the plenary powers of Congress under the territorial clause. Congress can repeal any law authorizing the self–government of the territory, and the United States may even cede the territory of Puerto Rico to another nation, regardless of the wishes or will of the people of Puerto Rico.107
These conclusions coincide with those of a 2010 Congressional Research Service report which analyzed the options that Congress has for future relations with Puerto Rico. “Puerto Rico is subject to congressional jurisdiction under the territorial clause of the United States Constitution.”108 They are also in harmony with the decisions of the U.S. Supreme Court, which had ruled that Puerto Rico is constitutionally still a territory, subject to the territorial powers of Congress. The first jurisprudential indications in this direction had begun in 1966, in Americana of Puerto Rico v. Kaplus.109 In 1976 the Supreme Court decided, in Examining Board v. Flores de Otero, that the 1950–52 process had not altered the jurisdiction of the federal court that operates in Puerto Rico.110 Three years later, the Court fully relied on the territorial theory of the Insular Cases to decide in Torres v. Puerto Rico111 that Congress can make applicable to territories constitutional provisions that are not automatically controlling, because it is necessary to preserve the ability of Congress to govern such possessions. According to the Court, Congress had determined that it would be beneficial for Puerto Rico to apply the constitutional protection against unreasonable searches and seizures, not as constitutional imperative but as congressional benevolence. A year later, in Harris v. Rosario,112 the Court explicitly stated that Congress can legislate on Puerto Rico under the territorial clause of the Constitution. More recently, in 2008, the Court reiterated the legal doctrines of the Insular Cases. In the much–discussed case of Boumediene v. Bush,113 the Court once again relied on the doctrine of the Insular Cases to determine whether Guantánamo detainees had access to habeas corpus relief against their unduly prolonged detention without being prosecuted in accordance with due process of law. The Supreme Court reiterated that the U.S. government has the constitutional power to acquire, govern and dispose of territories, subject only to limits imposed by fundamental constitutional clauses, which were also applicable in places not part of the United States but which are under their control, such as Guantánamo Bay in Cuba.
The three branches of the federal government have agreed that they can constitutionally govern Puerto Rico as an unincorporated territory. When Congress approved a constitution proposed by the people, the existing relationship was not altered, but was purportedly validated by consent to the territorial regime. The theory initially advanced has been abandoned. One of the early judicial decisions by the Court of Appeals for the First Circuit, proclaimed that Puerto Rico must have ceased to be a territory of the United States when the Commonwealth of Puerto Rico was created. The court rejected the argument that the Puerto Rico Constitution was just another organic act approved by Congress. “We find no reason to impute to the Congress the perpetration of such a monumental hoax.”114 History has shown that this is exactly what happened. As the three branches of the United States government demonstrate, Puerto Rico continues to be a territory, that is, a colony of the United States.
As recently as December 2015, in a case pending before the United States Supreme Court,115 the Solicitor General argued that Puerto Rico is an unincorporated territory which lacks sovereignty. The same position was argued orally before the Court in January 2016.116 The government of Puerto Rico had accused a person previously prosecuted in federal court for the same offense. The defendant alleged that the Constitution forbids that a person be put twice in jeopardy for the same offense. The government argued that according to established doctrine of U.S. courts and the Puerto Rico Supreme Court, the protection is only available for a second prosecution by the same government. However, the Supreme Court of Puerto Rico decided that double jeopardy had occurred.117 After the U.S. Supreme Court granted certiorari, the U.S. Department of Justice argued in favor of confirming the decision of the Supreme Court of Puerto Rico because the government of the Commonwealth and the federal government operate under the same sovereignty; when a state prosecutes a person previously processed by the federal government, there is no double jeopardy because its sovereign powers are separate from those of the federal government. But Puerto Rico lacks sovereignty. Its government exercises authority only by delegation of the federal government.118 In oral argument, the U.S. Attorney argued that the powers of Congress over Puerto Rico are so plenary that it may review the arrangement under Law 600 that authorized the drafting of the constitution in 1950, and even eliminate powers of the government of Puerto Rico under that constitution.119
A clear majority of the Supreme Court accepted the argument of the U.S. Department of Justice and the Supreme Court of Puerto Rico regarding the inapplicability of the doctrine of separate sovereignty whereby the state and the federal governments may prosecute a person for the same offense without violating the constitutional protection.120 The states and the Indian tribes can prosecute separately, but Puerto Rico cannot.121 Puerto Rico is an unincorporated territory of the United States, and all authority exercised by the government of Puerto Rico, including the power to prosecute, derives from congressional authority.122 The ultimate source of power is not the people but the United States Congress.123
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