Puerto Rico is still effectively an American colony – it’s residents are both ‘separate’ and ‘unequal’
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Recent events in the United States and across the globe have highlighted the importance of remedying racial inequality and supporting sovereignty, democratic governance, self-determination, and human rights. The United States is often viewed as a leader in these efforts. Yet, many on the U.S. mainland today might be surprised to learn that the “land of the free” has a “colonies problem.”186 American identity often revolves around notions of freedom and independence emanating from language in the Declaration of Independence that many U.S. citizens know by heart: “We hold these truths to be self-evident, that all men are created equal, that they are endowed by their Creator with certain unalienable Rights that among these are Life, Liberty and the pursuit of Happiness.”187 The declaration extols the “just powers” of government as being derived from the “consent of the governed.”188 It details the ills of British colonial dominance, calling it “despotism” and “tyranny,” while emphasizing the need “to throw off such Government.”189
This self-conception is directly at odds with the notion of the United States as a twenty-first century colonial empire that openly discriminates against millions of its own citizens. That may explain the lack of public consciousness on the U.S. mainland that the territories are twenty-first century colonies. As Roberto Ariel Fernandez notes, there is “the need for realism in studies of law and society, particularly in the context of United States domination over Puerto Rico.”190 So why is there a stark disconnect between the United States’s self-conception and its treatment of the territories?
Invisible Empire: U.S. Colonialism and Inequality Thrive amid U.S. Narratives of Sovereignty, Self-Determination, and Racial Progress 
Legally sanctioned discrimination against the residents of the U.S. territories hides in plain sight, affecting millions of U.S. citizens, yet barely getting a mention in history classes, law schools, or the media.191 For example, during the spring of 2022, news of Russia’s invasion of Ukraine made sovereignty and self-determination an urgent priority.192 It prompted President Joe Biden and other world leaders to extol the values of sovereignty, equality, and self-determination.193 Yet that same spring, the Supreme Court’s decision in Vaello Madero, denying equal treatment to over three million U.S. citizens in Puerto Rico, received exponentially less attention. Nor has the recent spate of Supreme Court cases—reinforcing the separate, unequal treatment and denying sovereignty and self-determination to Puerto Rico—captured the interest or concern of political and/or legal elites or everyday people on the U.S. mainland. 194 This neglect mirrors the way in which Puerto Rico was neglected as Hurricane Maria devastated the region. 195
This invisibility of the condition and treatment of the territories is by design.196 The U.S. government perpetuates the territories’ legally ambiguous position, ensuring that they are devoid of political power197 by repeatedly engaging in “status manipulation” and dangling “spectral sovereignty” through grants of limited, local governance powers. These strategies combine to allow the United States to maintain its exploitative colonial treatment of the territories with little effective resistance.198 The recent cases summarized above demonstrate the utterly unequal and arbitrary treatment of Puerto Rico.199 Treatment of the other U.S. territories is similarly arbitrary.200
This treatment equates to treating the territories as separate and unequal by law. It is based on long-standing racist assumptions about the “inferiority” and necessary subordination of, as characterized by the Insular Cases, “alien races” or “savage peoples” deemed unfit to govern themselves.201 Several scholars and advocates have long noted this basis, 202 with some highlighting the parallels between the treatment of the people of the territories and the U.S. legacy of colonialism, slavery, and subordination of Indigenous peoples.203 Others broaden the lens to note that such treatment is rooted in a global history of violent conquest followed by imperial rule.204 The impacts extend beyond issues of inequality on the U.S. mainland and its territories. Indeed, they draw a through line to the treatment of Latin America and the global South, which face economic challenges, human rights struggles, and migration patterns, including the current immigration crisis that also affects the United States.205
And yet, the United States’s dominant self-narrative as a global champion of freedom, equality, and self-determination often excludes this part of the story. This is true with respect both to general accounts of American history and specialized accounts perpetuated in U.S. law schools, such as those provided in constitutional law courses. 206 According to Professor Aziz F. Rana, “[m]ost constitutional analysis ignores one of the defining features of American legal-political reality—the fact that the United States has from the founding been a project of empire.”207 Rana attributes this oversight to “the classic view of American constitutional law,” which centers around the opposite assumption, “namely, that the United States is at root an anti-imperial legal project.”208 Yet, the traditional view endures because “the overwhelming approach from the Founding towards administering new territories has been to place acquisitions on a path to statehood, in which the Constitution would eventually follow the flag.”209 U.S. constitutional law, Rana adds, is “almost always presented as a story of the ‘domestic’ nation,” ignoring how “constitutional adjustments” like those in the Insular Cases “helped set the stage” for “U.S. imperial primacy.”210
Professor Yuvraj Joshi observes: “American exceptionalism presents the United States as a champion of liberty since its founding rather than a society rooted in white supremacy and settler colonialism. Many Americans take democracy as a given instead of recognizing the development of democracy in this country as an ongoing and evolving process.”211 Indeed, although there are important examples of progress, American exceptionalism and the narrative that the United States is a beacon of liberty, justice, and human rights serve as significant impediments to acknowledging and addressing historic, systemic, and current legal structures of racial subordination and discrimination.212 Joshi’s discussion of “distancing” and “reckoning” via analyses of race and racism in the United States helps explain uneven progress toward racial equality and justice, including repeated experiences of racial retrenchment.213
This history and current context must be communicated to a broader U.S. audience. It should be a central component of American curricula in history, civics, and constitutional law. It must also be more robustly engaged with in public discourse, with the hope that most people of good faith in the United States would view colonization as intolerable, given their country’s constitutional commitments and support for democracy, sovereignty, and self-determination around the world.
As the United States confronts systemic racism and a related backlash ostensibly centered on banning the teaching of “divisive concepts,”214 this is a particularly salient moment to elevate and address the question of U.S. colonialism and hypocrisy.215
B. Puerto Rico and the U.S. Territories’ Political-Process Problems: Colonialism Denies Both U.S. Representation and Economic and Political Autonomy 
The plight of the U.S. territories is further obscured by the very colonial structure they seek to overcome. The territories exist in constitutional limbo, as they are considered to be “foreign in a domestic sense.”216 They are neither states nor independent sovereigns. Under this unincorporated status, only constitutional guarantees not deemed “impractical and anomalous” apply.217 The territories lack voting rights and voting representation in Congress under the constitutional structure.218 They also lack economic and political autonomy. This is evidenced by the unequal and exploitative treatment that caused Puerto Rico’s unsustainable public debt 219 and the denial of Puerto Rico’s self-governance or self-determination in addressing that debt.220
This political-process problem places the territories in an impossible position. They consist of populations of discrete, insular, and disfavored minorities without political power who have to persuade the legislative, executive, and judicial branches to address their separate and unequal status. Recent developments indicate that the Supreme Court will do little, if anything, to address the untenable status of the territories. The current Court shows scant interest in advancing progress toward equality or improving racial equity and justice—Vaello Madero is just one example.221 As Joshi notes, “[i]f the Supreme Court is unable to implement solutions . . . and continues to reinforce rather than resolve disputes over America’s historical legacies, other segments of society will need to take the lead.”222
Thus, a full range of tools—organizing, advocacy, legislation, and policy change—is needed. All of this, however, must begin with education, through a full account of U.S. history and law based on facts. Education about the Insular Cases as current, de jure discrimination is important to this effort. It encourages those who would otherwise distance themselves from structural and systemic racism to reckon with it. It challenges those who would censor discussions about inequality based on race to argue that the origins and implications of current law should not be taught. Most of all, education highlights the urgent need to examine notions of U.S. identity as a world leader in democracy, liberty, equality, human rights, and anti-colonialism if we are to live up to those ideals.
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