4 –  Legal formalism bad – and anti-subordination readings of the epc are key 
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Many scholars strongly believe that anti-subordination is a more accurate and preferable method of interpreting the Equal Protection Clause because of its emphasis on history and context.58 Engaging with historical context is important because history informs the present. It does this by “fram[ing] matters in such a way as to expose the real issues and thus be more likely to lead to the correct decision . . . .”59 This situation occurs because social identities, like race, are in part defined by their histories—we must engage the past in order to address the conflicts in the present.60 Anti-subordination principles allow equal protection jurisprudence to maintain its mission of equal treatment under the laws by incorporating the inequitable realities that exist in our society.61 Anti-classification fails to acknowledge the role that historical institutional and structural barriers play.62 As a result, that approach fails to acknowledge any difference in the discrimination felt by white people as compared with discrimination felt by people of color.63 Furthermore, an anti-subordination approach to the Equal Protection Clause acknowledges that individuals are grouped by hierarchical64 social categories (like race) that continue to have an impact on the lives of individuals in those groups.65 As a result, antisubordination is more appropriate because it takes into account an individual’s group identity.66 If it were the case that the Equal Protection Clause was intended to protect individuals, without attention to the groups they are in, then perhaps anti-classification would be appropriate. However, the precise purpose of the Equal Protection Clause is to protect not merely individuals, but individuals who are also in social identity groups. 67 As discussed above, the Court is attentive to the prejudices against groups of people—including people of color and religious minorities—in Carolene Products and Korematsu. 68 Consequently, interpretations of the Equal Protection Clause should be attentive to the groups of which the individuals are a part.69 The biggest failure of the anti-classification approach is its efforts to ignore race and be “colorblind,” or “neutral.” The problem with purported neutrality is that the world is not neutral: Hierarchies continue to shape everyone’s existence, regardless of whether they are acknowledged or not.70 Therefore, an approach that attempts to impose neutrality will maintain the problematic power structures that are currently in place—the status quo will go uninterrupted.71 Instead, courts implementing the Equal Protection Clause should seek to improve the status of marginalized groups. To do this, given that each group comes from a different place in the hierarchy, classifications must not all be treated the same.72 Treating everyone alike perpetuates existing institutional barriers.73 An anti-subordination approach to the equal protection doctrine is a flexible solution to make laws more equitable.74 As discussed above, an anti-subordination approach provides a searching inquiry into the effects and context of a particular law. This is important because discrimination and racism change form over time.75 Antisubordination provides better guidance when discrimination and racism are unconscious76 or when a law is “benign.”77 Anti-subordination accomplishes this by allowing for a nuanced analysis so that one can determine when something may be “unfair” (for example, a white woman not getting into her university of choice)78 or “group disadvantaging” (for example, standardized tests having implicit biases that disadvantage people of color and low-income people)79. 80 Something that is “unfair” may not need the protection of the Equal Protection Clause in the same way as something that is “group disadvantaging.” That means, though, that not all harms will be remedied.
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