State control over private healthcare is unconstitutional---the courts are indefinitely going to block the counterplan.
Abbe Gluck 17, Professor of Law and the Faculty Director of the Solomon Center for Health Law and Policy at Yale Law School, et al., "ERISA: A Bipartisan Problem For The ACA And The AHCA," 6-2-2017, https://www.healthaffairs.org/content/forefront/erisa-bipartisan-problem-aca-and-ahca, ajs
The main goal of this law, the Employee Retirement Income Security Act of 1974 (ERISA), was to provide uniform, federal regulation of pensions and employee benefit plans (including health care). But the law has had a far more dramatic impact on health policy beyond what Congress ever contemplated. Because ERISA pushes aside state regulation of these plans, it has impeded the states’ ability to partner with the federal government to achieve key health policy goals. ERISA has also stymied some of Congress’s goals under the Affordable Care Act, and may prove an even greater obstacle to Republican efforts to return more authority over health policy to the states.
ERISA and health reform have not meshed well. For instance, the ACA’s attempt to create greater uniformity of benefits is at odds with the way ERISA creates a special class of protected plans and blocks states efforts to regulate them. When you ask yourself why the ACA’s guarantee of essential health benefits applies to some health plans but not to others, the answer is deference to ERISA. When you ask yourself why some health plans are subject to state-mandated benefit laws but some remain exempt, the answer is ERISA.
The US Supreme Court has not helped. The Court decided two important ERISA cases last term and has another one in the term about to conclude. Those interested in health care should watch this case closely. Last term, even as the Court acknowledged ERISA’s tensions with the ACA, it ruled that ERISA blocked Vermont’s attempt, through an all-payer claims database, to partner in the ACA’s efforts to make health care spending more transparent. States, including Alaska for example, struggle in the wake of this ruling to make an all-payer claims database work. In the second case, the Court indicated that ERISA might thwart a compromise in a dispute between the federal government and Christian nonprofit organizations over the ACA and contraception coverage.
This term, the fight involves the intersection of religion, health, and ERISA once again. And again, the Court must say how far ERISA reaches. ERISA exempts “church plans” from its broad regulation. The Supreme Court will decide whether the exemption for church plans, defined as plans “established and maintained” by houses of worship, applies narrowly to plans created by churches or, more broadly, also to those created by church-affiliated organizations. The three plans in this litigation and many plans in question are pension plans for employees at Catholic hospitals and health systems. In Advocate Health Care Network v. Stapleton, consolidated with two other cases, the Court will determine whether Catholic hospitals—which now care for one in six patients in the U.S.—must guarantee the security of their employees’ pensions. Billions of dollars of pension shortfall and the financial security of 300,000 hospital workers are at stake.
We review the recent and upcoming ERISA jurisprudence below and conclude it is time for the Court, or Congress, to cabin ERISA’s reach when it comes to health care.
ERISA—The Basics
Congress enacted ERISA in 1974 to prevent recurring pension plan abuses and impose nationally uniform standards. As an afterthought, Congress included health and welfare benefit plans within a regulatory structure designed to protect pensions. That afterthought has had profound implications for health care.
ERISA regulates most of the private insurance market, specifically health plans that employers directly obtain for their employees. In many of these plans, the employer becomes the insurer. (Many employees do not realize they are in this regime, even though most are: employers frequently hire an insurance company to run the plan, so the insurance card says “Aetna” even though the true insurer may be General Electric.) ERISA’s big intervention is that it requires these “self-insured” plans to be regulated only at the federal level, whereas other private insurance plans remain also subject to state insurance regulation. These state laws place additional requirements on insurers, such as requiring them to cover more benefits than federal law does. But ERISA protects many plans from these regulations.
Before the ACA, the federal courts had been complicit in extending the ERISA’s reach by interpreting extremely broadly its displacement—or “preemption”—of state laws or regulations that relate to employer-provided health insurance plans. Courts further exacerbated matters by being inconsistent and unpredictable in their rulings about which state laws and regulations sufficiently “relate to” employer-benefit plans and so get displaced. (For example, some states and cities have laws requiring employers to pay penalties if they do not insure employees. If these “relate to” an employer plan, ERISA effectively displaces them. In two cases dealing with such laws, the courts have reached opposite conclusions.)
Source: Aff - Medicare - Michigan 7 2023 BEJJP · Michigan · 2023




