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A further criticism is from Ghosh and Kesan, correctly noting that Lemley overlooks the social benefits of valid patents and the social costs of invalid patents, which are multiprongedFootnote 153 and not as easy to ignore as Lemley claims. As an alternative, the authors propose “optimal ignorance,” which means “a patent agent acquires as much information as is necessary to ensure that socially desirable patents are granted.”Footnote 154 However, this alternative is self-contradictory and possibly even more controversial than rational ignorance. On the one hand, it admits that the USPTO faces physical constraints in time and costs as well as mental constraints such as bounded rationality.Footnote 155 On the other hand, it establishes the almost insurmountable task of ensuring that issued patents have a net positive social benefit,Footnote 156 without providing a clear test for evaluating the benefit of an individual patent to the whole society. Neither analyses nor data are provided to suggest that the intensive examination required by optimal ignorance can be achieved with limited resources. It seems that the acknowledgement of resource constraints does not preclude the authors from proposing a more resource-consuming solution.
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