Precedent does not influence decisionmaking under the Roberts court – Trump v. United States proves.
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The U.S. Supreme Court has precedents going back to 1792 against issuing advisory opinions to help us interpret its decisions. However, the Roberts court has shown no obligation to precedent. It should break this one to explain its ruling on presidential immunity in Trump v. United States. As it stands, the ruling causes enormous confusion over the nation’s most fundamental laws and principles, with little guidance on how courts and juries should apply it. Now, if an ex-president breaks the law while in office, they must decide on a case-by-case basis whether he or she is immune to prosecution. The decision raises enough questions to occupy lawyers, scholars, the judiciary, presidential ethics experts and the Supreme Court itself for years to come. It will fill the high court’s docket with appeals. The best outcome would be for a future court to reverse it. But in the meantime, the current justices owe us a more detailed explanation of their ruling and much better guidance on how they expect it to be applied. Writing for the majority, Chief Justice John Roberts described three categories of presidential actions: those clearly within the president’s official constitutional and statutory duties; those on the “outer perimeter” of those duties; and those that are private acts. Presidents have absolute immunity in the first category, qualified immunity in the second, and no immunity in the third. Roberts acknowledged that this “raises multiple unprecedented and momentous questions about the powers of the president and the limits of his authority under the Constitution,” and that “Distinguishing the president’s official actions from his unofficial ones can be difficult.” For guidance, he offered two principles, both questionable. First, “courts may not inquire into the president’s motives” because that would be “highly intrusive.” Yet motives have everything to do with whether a president’s acts are personal or official. Stripped of motive, Donald Trump’s speech to supporters on Jan. 6, 2021, was simply a president using his bully pulpit. But if his motive was to incite an insurrection and prevent the constitutional transfer of power, that would seem a private act for personal gain. Roberts’s second principle is that courts can’t rule that an action was unofficial merely because it violated a law. In other words, presidents can escape prosecution for lawbreaking simply by arguing that the potential infraction was an official act, which Roberts acknowledges is difficult to determine. The court has ample reason here to break its tradition against advisory opinions. Candidate Trump, the far-right’s instructions to him through Project 25, and MAGA members of Congress describe a wide variety of actions Trump should take if he wins back the White House. Many would violate presidential norms or appear to violate federal laws or the Constitution. It would be most useful to lower courts — and preemptive for future presidents — if the Supreme Court were to go down the list of these threats and suggest whether a president could be immune from prosecution for each. For example: Can a president violate the constitutional rights of his adversaries or ordinary citizens whose views he doesn’t like? The Constitution guarantees the rights of speech and assembly. Trump’s aides have urged him to invoke the Insurrection Act and deploy the military against demonstrators. During a June 1, 2020, talk on law and order, Trump said he was an “ally of all peaceful protesters. Minutes later, Washington D.C. police used tear gas as Park Police and the Secret Service needlessly broke up a peaceful protest of citizens exercising their rights of speech and assembly at Washington’s Lafayette Park. If this occurred to facilitate a Trump photo-op, as some asserted at the time, would this deprivation of First Amendment rights have been an official act deserving immunity? Ordinary citizens can be prosecuted for unprotected speech in which they slander other people to ruin their reputations, incite violence, or level “true threats” against opponents. If Trump were president, would he be immune from liability for using his bully pulpit for that kind of speech? Trump’s conviction for defaming E. Jean Carroll suggests not. Trump threatens to use the Justice Department to prosecute his enemies. However, a previous Supreme Court ruled in 1994 that the Fourth Amendment prohibits malicious prosecution. Can a president order it anyway? Can he be held accountable if he does? When the U.S. is a formal party to an international treaty, its commitments have the force of domestic law. Can a president violate or ignore those commitments with impunity? Can a president order the U.S. military to commit war crimes or crimes against humanity? Trump proposes to impound federal funds appropriated by Congress, as when he tried to coerce the president of Ukraine to dig up dirt on Joe Biden. Do presidents have the authority to violate the separation of powers? In 2022, referring to his false claim that the 2020 election was fraudulent, Trump wrote on Truth Social, “A Massive Fraud of this type and magnitude allows for the termination of all rules, regulations, and articles, even those found in the Constitution.” Does a president have that power? The immunity ruling could come back to bite the conservatives and MAGA groups who are praising it. Could a future president who wanted to prevent more mass shootings order the confiscation of all privately owned firearms? After all, presidents are obligated by the Constitution to “make sure that the laws are faithfully executed.” The Roberts court has produced several rulings that are stiff competition, but Trump v. United States will likely go down in history as the most dangerous and ill-considered ever issued by a U.S. Supreme Court. An advisory opinion won’t redeem it, but maybe the ruling would look less like a license for future presidents to impose tyranny upon our constitutional democracy. 
The Roberts Court has continuously been overturning precedent, potentially causing chaos in the lower court levels.
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Are there any legal avenues around this decision?
The decision is likely to put even more pressure on regulatory agencies to justify their interpretations, and I suspect it will make them less willing to color outside the lines of older statutes to address modern problems – precisely the effect that conservative commentators intended.
I’m curious how things will play out in the lower courts and whether today’s decision actually increases the workload and uncertainty for the federal judiciary. Recent analogs suggest that the Supreme Court’s wholesale jettison of settled precedent, for instance in the abortion and gun rights cases, can cause chaos. In both instances, the uncertainty created by those rulings has prompted a lot of new litigation, including cases moving through the system to the Supreme Court. In last week’s Rahimi decision, for instance, we saw the Court start to back-peddle on the expansive Bruen case, and there are many other Second Amendment challenges now bouncing around the courts in the hopes of overturning gun control measures after Bruen. The same trajectory may play out in the Chevron context, where lower courts must now figure out how to exercise their “independent judgment” in interpreting statutes as applied to contemporary problems that Congress did not expressly address in a given law. I don’t think this is the last we will see of the issue before the Supreme Court.
The Roberts Court has recently been showing a pattern of disregarding past precedent, unlike traditional rule of law.
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Geoff Bennett:
In the roughly 45 seconds, the court reversing a 40-year precedent here, what does all of this say about the Roberts court's adherence to stare decisis, adherence to judicial precedent?
Andrew Mergen:
I think that we have entered into a whole new era with the Roberts court. We saw that certainly in the Dobbs decision and here as well, a desire to — less sort of respect for stare decisis, and more of an appetite for risk in terms of sort of unsettling established law and sort of seeing what happens next.
And I think, to me, that is contrary to sort of traditional rule of law values.
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