Copyright is necessary to protect human creativity. AI is incapable of genuine creation. 
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In the wake of the recent The New York Times vs. Microsoft/OpenAI lawsuit, a statement from OpenAI stirred the pot in the ongoing debate over artificial intelligence (AI) and copyright laws. OpenAI posited that it is virtually impossible to train today’s leading AI models without infringing copyrighted materials. This declaration prompts a reconsideration of how to balance the needs of technological innovation with copyright.
OpenAI’s recent admission underscores a fundamental reality in AI’s development: AI needs data, and by extension, access to copyrighted material is indispensable for its growth and evolution. That said, this necessity need not be conflated with copyright infringement. According to U.S. copyright law, copyright protection does not extend to the “idea, procedure, process, system, method of operation, concept, principle, or discovery, regardless of the form in which it is described, explained, illustrated, or embodied in such work.” This means that copyright law guards the expression of ideas, rather than the ideas themselves.
This distinction is paramount for understanding the legal landscape within which AI operates. AI systems sift through extensive datasets, engaging in a complex process of extracting patterns, concepts, and knowledge. The methodology is analytical and transformative, operating on a level that transcends the direct replication of copyrighted expressions. AI distills the essence of the material into patterns and insights that, while derived from copyrighted sources, do not duplicate the original expressions directly.
The implication here is that the use of copyrighted materials in AI’s learning algorithms—given the focus on the underlying ideas rather than their direct expressions—aligns with the legal framework established by U.S. copyright law. This approach allows AI to harness the idea encapsulated in copyrighted works, without infringing on the rights that protect the original expressions of these ideas.
Historic Precedence
In the landmark legal case, Andersen vs. Stability AI, the court’s decision to dismiss the copyright infringement claim illuminates the intricacies of how AI interacts with copyrighted materials. The defense highlighted an essential aspect of AI’s operational foundation, revealing that their technology utilized an expansive dataset comprising 5 billion materials to generate a singular, novel outcome. This revelation underscores the sheer scale of data AI technologies draw upon to function and innovate. It reinforces the argument that claiming copyright infringement based on the expression of 5 billion individual pieces of content is not just implausible, but also fundamentally misunderstands the nature of AI’s creative process.
The Andersen case exemplifies the distinction between AI’s method of synthesizing data and human creativity. AI’s approach to creation is fundamentally analytical, designed to distill vast amounts of information to extract patterns, themes, and concepts. Unlike human creators, who might draw upon a handful of influences to directly inspire or mimic styles, forms, or content, AI systems assimilate the essence of a broad spectrum of materials. This process enables the generation of outputs that, while reflective of the data it has analyzed, do not replicate any single copyrighted expression contained within its training datasets.
Another lawsuit in copyright infringement cases, Kadrey vs. Meta Platforms, indicates that courts are skeptical of claims that AI’s training processes equate to copyright infringement. This skepticism is rooted in the stringent legal definition of derivative work, which necessitates a work to be significantly recast, transformed, or adapted from preexisting materials. Additionally, many of the claims were preempted by copyright law, emphasizing that only direct violations related to specific copyright provisions are actionable. Most importantly, the lack of significant similarity between the copyrighted materials and the AI-generated content further complicates claims of infringement.
This discussion invites a broader reflection on the very purpose of copyright law as outlined in the U.S. Constitution. The copyright clause aims to “promote the progress of science and useful arts,” suggesting that copyright law should facilitate—not hinder—innovation and creativity. By labeling the training of AI as copyright infringement, we risk contravening this constitutional directive, stifling the advancement of science and the arts. 
Copyright was conceived as a means to encourage creators by providing them with a limited privilege over their works, thereby incentivizing the production of new knowledge and artistic expressions. This incentive structure is predicated on the belief that creativity and innovation flourish when authors and artists can derive tangible benefits from their creations.
The Role of Creativity
Understanding human creativity is pivotal to this discourse. Creativity is not merely a byproduct of accessing information or mastering a discipline; it encompasses intuition, emotional experiences, unique perceptions, and an amalgamation of complex cognitive processes. While careful study may enable one to technically imitate the style of artists like Vincent Van Gogh, this imitation does not capture the essence of creativity. Van Gogh’s unique style was not just a result of his technique, but also of his personal experiences, perceptions, and even his color blindness. This underscores a crucial point: Although we can share knowledge and techniques, the resources from which we draw our creative inspiration are profoundly personal and unique. Consequently, even with the same knowledge, each individual’s creative expression remains distinctly their own.
What is known as AI’s “creativity” is fundamentally different. It is based on data analysis, pattern recognition, and the application of algorithms. Without data, AI lacks the capability to learn, innovate, or exhibit anything resembling human creativity. This distinction underscores OpenAI’s assertion that AI’s functionality and potential are inextricably linked to its ability to access and learn from a broad spectrum of data, including copyrighted content.
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