Congressional action is key. Litigation fails to protect companies. 
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Conde Nast chief executive Roger Lynch has warned that “many” media companies could go out of business in the time it would take for litigation against generative AI companies to pass through the courts.
He instead urged US Congress to take “immediate action” by making a simple clarification that publishers should be compensated for the use of their content in the training and output of generative AI tools and that licensing deals must be struck for onward future use.
If legislators decide the “fair use” argument made by OpenAI and others in the generative AI industry is wrong, Lynch suggested they won’t need to do any more as the free market will sort out the situation.
OpenAI has maintained that its use of publisher content is legal because it is covered by “fair use”, which in US copyright law protects “transformative” work that adds something new and does not substitute the original work.
Lynch was speaking at a subcommittee hearing at the US Senate last week about the future of journalism in a post-AI world.
The hearing came two weeks after The New York Times launched a surprise lawsuit against ChatGPT creator OpenAI for infringing its copyright and threatening its ability to produce quality journalism by impacting its advertising, subscription, affiliate and licensing revenues.
Lynch told the hearing generative AI poses a threat that is “real and of great consequence” to the media and publishing industries.
He said: “Big tech companies understand that time is on their side, that litigation is slow, and, for many publishers, prohibitively expensive.
“The time to act is now and the stakes are nothing short of the continued viability of journalism.”
Asked about the difficulty of smaller publishers with fewer resources to pursue ad-hoc negotiations and litigation, Lynch added: “Certainly that would be a major concern, is that the amount of time it would take to litigate, appeal, go back to the courts, appeal, maybe ultimately make it to the Supreme Court to settle – between now and then there would be many, many companies, media companies that would go out of business.”
Conde Nast itself cut at least 300 jobs, or 5% of its global workforce, last year. Press Gazette analysis found that at least 8,000 journalism industry jobs were cut in the UK, US and Canada.
Lynch argued that securing licensing deals would “directly result in future investment in content”, pointing to the $140m going into the Australian journalism industry as a result of legislation forcing platforms to pay for news content.
Lynch said that generative AI tools, by providing users with “sometimes verbatim, sometimes paraphrased” content, train people to go to them rather than publishers for information and “unlike traditional search, they are keeping customers within their experiences, depriving us of the opportunity to connect with our audiences directly, customise our content for them, and generate advertising and subscription revenue, sales leads and other value data.
“By misappropriating our content in this way, they are directly threatening the viability of the media ecosystem.”
Opposing the tech companies’ view on “fair use”, Lynch said it was “designed to allow criticism, parody, scholarship, research and news reporting. The law is clear that it is not fair use when there is an adverse effect on the market for the copyrighted material… Fair use is not intended simply to enrich technology companies that prefer not to pay.
“If content is the raw material of gen AI, then it should be licensed and compensated, just as engineers and computer time must be paid for and acquired lawfully.”
Asked what he thought Congress could do to protect copyright law, Lynch said: “I think quite simply if Congress could clarify that the use of our content and other publisher content for training and output of AI models is not fair use, then the free market will take care of the rest. Just like it has in the music industry where I worked [as CEO of streaming service Pandora], in film and television, sports rights. It can enable private negotiations…”
OpenAI has also repeatedly noted that since last year it has allowed publishers to opt out of having their content be used “because it’s the right thing to do”.
But Lynch said this came “too late” as publishers’ content had already been used to train the tools.
“The only thing the opt outs will do is to prevent a new competitor from training new models to compete with them,” he said.
In terms of opting out of allowing your content to be used in an AI tool’s output, Lynch raised the fact that for search companies like Google and Microsoft Bing (which uses ChatGPT), “if you opt out of the output, you have to opt out of all of their search. Search is the lifeblood of digital publishers, most digital publishers, half or more of their traffic originates from a search engine. If you cut off your search engine, you cut off your business.”
However Google and Bing have both explained to publishers how to opt out of trawling without being blocked from their search results.
Danielle Coffey, president and chief executive of the News/Media Alliance which represents more than 2,200 publishers in the US, told the subcommittee that generative AI has proved to be an “exacerbation of an existing problem where revenue cannot be generated by, but in fact is diverted from, those who create the original work”.
She suggested several actions for Congress to take, including requiring AI developers to explain how their models produce outputs and provide links to materials cited and preventing them from conditioning or modifying the provision of other services such as advertising or search ranking as a result of content owners deciding whether or not to allow their content to be used.
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