Therapeutic value is not the only consideration. 
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1.2. Improvement should not be viewed solely in terms of therapeutic properties Some of the critics of follow-on patents suggest that inventions that do not directly improve the therapeutic properties of a chemical compound are unworthy of patent protection. But to the contrary, improvements that do not directly improve therapeutic effect can nonetheless provide substantial benefits to patients. For example, with respect to patents on new salt forms of a chemical compound, the Guidelines paper itself acknowledges ‘‘[t]he choice of a salt for a particular drug is important in obtaining certain desirable characteristics related to stability, bioavailability, manufacturability and route of administration to the patient.’’37 Inexplicably, however, the Guidelines recommend against the patentability of a new salt form in spite of these advantages.38 It would be a mistake to disregard these nontherapeutic values in an assessment of obviousness or utility. As noted by the Federal Circuit’s Judge Lourie, it would not be sound policy to require an improvement in therapeutic properties over the prior art as a requirement of patentability, and to negate the importance of other physical properties of a claimed compound or salt.39 Oftentimes, the benefits of a particular salt form reside not in therapeutic effect but in other properties that nonetheless contribute substantial value to the product and, ultimately, patients.40
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