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The commonly known issue of underinvestment in the production of new knowledge has been traditionally addressed via either direct legal intervention in the marketplace, by granting subsidies for research and development or by transforming the public into a private good through the granting of intellectual property (IP) rights. Over the last decades, new technologies have boosted the general tendency of establishing subject matter-specific forms of protection, such as for computer programs or databases. This move towards a policy-driven activism has rightly been criticized.1 Indeed, the false assumption that IP rights a priori provide incentives for creation and innovation is not tenable. One also should bear in mind the potentially dysfunctional effects of excessive IP protection and related deadweight loss.
Artificial intelligence’ (AI) is another example of technological development where industrial policy considerations tend to go hand in hand with an urge for direct market interventions. Within this context, it seems crucial to reassess the need for IP protection and its theoretical justification in this particular field. It should be recalled that in a liberal society based on a market economy there is no need to justify why IP protection is not awarded. On the contrary, the question is why (and under which circumstances) IP rights are necessary.
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