Chevron guts the plan – turns innovation and drives out start ups
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The Law of Unintended Consequences In evaluating the potential dismantling of the Chevron doctrine, it’s instructive to consider the principle known as “the law of unintended consequences” and the metaphor of Chesterton’s Fence. The latter, from the writings of G.K. Chesterton, suggests that one should not remove a fence without first understanding why it was erected in the first place. This wisdom underscores the importance of considering the original purpose and the potential ramifications of altering long-standing legal and regulatory structures, such as Chevron deference. The principle of Chesterton’s Fence—urging caution before removing established structures without understanding their purpose—is illustrated in the passage of the America Invents Act (AIA) of 2011. Enacted with the intention of streamlining the patent process and reducing litigation, the AIA marked the most significant overhaul of the U.S. patent system in decades. Among its reforms, the shift from a “first-to-invent” to a “first-inventor-to-file” system was aimed at simplifying the application process and aligning U.S. patent law with international standards. However, the AIA’s well-intentioned changes brought about unintended consequences that underscore the complexity of reforming existing laws—including intellectual property laws. Some smaller inventors and startups, which the patent system seeks to protect and encourage, found themselves at a disadvantage to larger counterparts, struggling with the increased pace and cost of filing patents in what has become more of a “race to the patent office” environment. This real-world example underscores not just the potential for unintended consequences within patent law, but also serves as a cautionary tale for broader regulatory environments. As the AIA’s reforms have shown, changes intended to simplify and improve one area of the law can lead to increased challenges for those it aims to benefit, particularly small entities and startups. This experience mirrors the concerns surrounding the potential overhaul of the Chevron doctrine. The doctrine, much like a proverbial fence, was established to address specific needs within the regulatory and judicial landscape, balancing agency expertise and judicial oversight. It has, over the decades, facilitated a certain predictability and efficiency in how federal statutes are interpreted and enforced, particularly in complex areas intersecting with intellectual property law. Intellectual property, by its nature, thrives on a delicate balance between protecting innovators’ rights and fostering a competitive, dynamic environment conducive to further innovation. As we await the Supreme Court’s ruling regarding the fate of the Chevron doctrine, it’s important to ponder the “fence” that Chevron represents—not just as a barrier but as a boundary that delineates roles and responsibilities within the federal regulatory framework. Removing this boundary without fully appreciating its function could introduce a series of unintended consequences, particularly for the realm of intellectual property. These consequences might manifest as increased litigation, higher barriers to entry for startups, and a chilling effect on the very innovation that intellectual property laws are designed to promote.
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