USCO clarification on fair use is critical to help resolve tension between generative AI and Copyright law, USCO is highly influential
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Other authorities also have reached the same conclusion.  A national commission empaneled by Congress and the President to study the impact of technology on copyright law issued a report in 1978 which concluded that “there is no reasonable basis for considering that a computer in any way contributes authorship to a work produced through its use.”[7] The Copyright Office has refused to register machine-created works for years,[8] stating that “[t]o qualify as a work of ‘authorship’ a work must be created by a human being…[T]he Office will not register works produced by a machine or mere mechanical process that operates randomly or automatically without any creative input or intervention from a human author.”[9] Although not binding, Courts give deference to the Copyright Office’s reasonable interpretation of the Copyright Act.[10] Finally, a district court recently ruled, consistent with Copyright Office guidance, that an AI-generated work was not registrable because it lacked human authorship.[11] Can people claim copyright protection in works they create with the assistance of AI? Yes, but only if, and only to the extent that, the human contribution is independently copyrightable. Non-human contributions remain unprotectable in such “joint” works. That is consistent with longstanding requirements that an author make independently copyrightable contributions to a work to qualify as an author.[12] Consistent with this authority, in March 2023 the U.S. Copyright Office has given lengthy guidance about registering AI-assisted works which makes clear that only human, independently protectable human contributions to a work can qualify for copyright protection: “If a work’s traditional elements of authorship were produced by a machine, the work lacks human authorship and the Office will not register it. For example, when an AI technology receives solely a prompt from a human and produces complex written, visual, or musical works in response, the ‘traditional elements of authorship’ are determined and executed by the technology—not the human user. Based on the Office’s understanding of the generative AI technologies currently available, users do not exercise ultimate creative control over how such systems interpret prompts and generate material. Instead, these prompts function more like instructions to a commissioned artist—they identify what the prompter wishes to have depicted, but the machine determines how those instructions are implemented in its output. “For example, if a user instructs a text-generating technology to ‘write a poem about copyright law in the style of William Shakespeare,’ she can expect the system to generate text that is recognizable as a poem, mentions copyright, and resembles Shakespeare’s style. But the technology will decide the rhyming pattern, the words in each line, and the structure of the text. When an AI technology determines the expressive elements of its output, the generated material is not the product of human authorship. As a result, that material is not protected by copyright and must be disclaimed in a registration application.” “In other cases, however, a work containing AI-generated material will also contain sufficient human authorship to support a copyright claim. For example, a human may select or arrange AI-generated material in a sufficiently creative way that ‘the resulting work as a whole constitutes an original work of authorship.’ Or an artist may modify material originally generated by AI technology to such a degree that the modifications meet the standard for copyright protection. In these cases, copyright will only protect the human-authored aspects of the work, which are ‘independent of’ and do ‘not affect’ the copyright status of the AI-generated material itself.” “This policy does not mean that technological tools cannot be part of the creative process. Authors have long used such tools to create their works or to recast, transform, or adapt their expressive authorship. For example, a visual artist who uses Adobe Photoshop to edit an image remains the author of the modified image, and a musical artist may use effects such as guitar pedals when creating a sound recording. In each case, what matters is the extent to which the human had creative control over the work’s expression and ‘actually formed’ the traditional elements of authorship.”[13] Do the creators of AI infringe copyright when for training purposes they copy into the AI’s “database” third parties’ copyrighted works that the AI uses to generate new works in response to user prompts? That is unclear at the moment, though there may be judicial guidance in the next few months. A potentially infringing “copy” is made to the extent it is uploaded without permission, but the success of an obvious fair use defense is unpredictable. “Fair use” is a complicated copyright defense that allows certain kinds of copying in certain circumstances for what usually are deemed to be socially desirable purposes. Explaining it in detail is beyond the scope of this paper. However, at least one appellate court has already held that Google’s efforts to copy every book in the English language to create a searchable database, and to provide digital copies to libraries, was fair use.[14] If Google can do that for its search engine, can it do it for AI? Why or why not? Do the works the AI creates with the uploaded third party works on which it was trained those third parties’ copyrights? Most of the time, probably not under current copyright law. Protectable elements in the underlying works input into the AI for training purposes that the AI uses to create the AI-generated work will likely be so diluted that the output images or text will not be substantially similar reproductions or qualify as derivatives of the underlying works. Several recently-filed pending cases may decide this issue, and a court in at least one has tentatively advised that it intends to so rule, on either substantial similarity or fair use grounds.[15] Issuance or written decisions may provide greater clarity on this issue.
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