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Second tier patent regimes unquestionably devote themselves to the protection of subpatentable innovation, innovation that falls into the gap between patent and copyright protection. But it is not the case that in the absence of second tier regimes, all subpatentable innovation goes unprotected. In the United States, state trade secret law can be used to protect that range of subpatentable innovation that meets minimum requirements of confidentiality and value. The TRIPs [footnote omitted] agreement imposes similar standards worldwide.3°4 Fundamentally, then, the United States has chosen to protect a limited range of subpatentable innovations through a mixed property/liability regime 30 5 built around a well-established concept of trade secret misappropriation,30 6 leaving the remainder of subpatentable innovations to the public domain.
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