All US laws have to be consistent with international law – international law is part of the plan process
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Since Erie, the federal courts have developed discrete bodies of “federal common law” – that is, judicially developed rules that have the status of federal, national law (and which, therefore, displace contrary state law). The Supreme Court held in its 1964 Sabbatino decision, for example, that the “act of state doctrine,” whereby courts are to treat as valid the acts of foreign sovereigns taken within their territories, is a rule of federal common law binding on state courts. Some commentators have argued that all of customary international law should, like the act of state doctrine, be viewed as having the status of federal common law. If accepted, this argument would mean that courts would have broad authority to invalidate state laws deemed inconsistent with emerging norms of customary international law – perhaps, for example, concerning the death penalty. It might even mean that courts could enforce customary international law against the executive branch, and potentially even use it (as they can self-executing treaties) to override earlier-in-time federal statutes.
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