§ 101 eligibility preclusions cap litigation costs
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In addition, Section 101 is unique because district courts can decide patent eligibility as a question of law without resort to expert testimony or evidence beyond the patent. As a result, meritless cases can be resolved at an early stage before huge sums of money are wasted on attorney’s fees and other litigation costs. By contrast, Section 103 requires specific factual determinations, and therefore typically requires expert evidence and can only be resolved at trial. In some cases, courts can and have decided Section 103 issues at summary judgment, but we are not aware of any rulings on the merits at the motion to dismiss stage, when many dispositive Section 101 motions are decided.40 The difference for wrongly accused defendants is enormous: motions to dismiss are decided before discovery or trial, and thus before hundreds of thousands, and more often, millions, of dollars in litigation costs are accrued.41 
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