Debates/Knowledge of IP crucial to challenge structural drivers of inequality -deterministic accounts should be rejected
Kapczynski, JD, 17 
(Amy, Law@Yale, https://lpeproject.org/blog/why-intellectual-property-law/ , 11-6)
But then AIDS activists in London and New York and South Africa taught me about patents. HIV drugs were expensive, it turns out, not because they were costly to make, but because companies could set their prices at whatever they liked. And that, in turn, was because governments had granted these companies monopolies. (Patents are government-granted exclusive rights that allow an inventor to prevent anyone else from making, using, importing, or selling their invention for twenty years. For more on the nature and evolution of patent law, copyright law, and trademark law, see Terry Fisher’s wonderful history of the ownership of ideas in the US.) Copies of HIV medicines could be made far more cheaply – today at less than $100 per person per year – if countries developed legal strategies that could overcome the patent barriers. And this is exactly what the AIDS and access to medicines advocates that I was learning from were doing: finding avenues to use generic drugs that were legal, within the confines of domestic and international law. (The WTO plays a big role in this story, both past and present.) Along the way, the access to medicines movement profoundly changed the shape of the epidemic. While much remains to be done, today there are 19.5 million people around the world receiving anti-retroviral therapy. That number was 685,000 in 2000. It was this realization – that medicines could be cheap enough to provide life-saving care to millions of people, but only if you understood something about patent law – that drew me to work on IP. It was a few more years before I would think of the issues as broader in nature. Intellectual property isn’t interesting just because it affects the price of medicines. It is interesting because there are structural reasons that IP came to AIDS activists – and that it at the same time came to food and farming activists, to free culture activists, to artists, to disability rights activists, and to advocates for education. IP law, it turns out, has been expanding dramatically in recent years. This reflects underlying economic dynamics, but also ideational and political forces. As we have shifted from the industrial age to what Manuel Castells has influentially named the “informational age,” information processing has become more important to our economy. Where companies can claim monopoly rights to information, they can become extraordinarily profitable – this is the story of the drug industry, but also Hollywood, Monsanto, and the highly concentrated publishing industry. IP-based industries lobbied hard over the past few decades for expanded IP rights, and often obtained them. The TRIPS Agreement is the most powerful example. But the story is not a deterministic one, where economic changes led mechanically to expansions in law. There were lots of possible responses, and it is not obvious that the one we’ve chosen was the best one for industry, much less for the rest of us. Ideas mattered enormously to the expansion of IP as well. (Fisher is excellent on this. I’ve written about this too, in an article that describes the role of conceptual frames in both the expansion of IP and the recent counter-mobilization.) This is important. Mechanistic accounts that treat law as the natural outgrowth of market forces tend to suggest that there’s little that can be done to intervene. But law does not naturally follow from economic forces. Law is instead a place where we argue about how we should order our economy. And it was this realization that made me want not just to advocate for changes to IP law, but also to study how arguments in its favor had been constructed, and could be altered. In sum, it’s worth attending to IP law today for at least three reasons. First, it is emerging as a key influence on both our economy and our society. It sets the terms of access to (and development of) all kinds of things that matter to our politics, our society, and our individual life chances. It also defines – indeed, creates – one of the most important sources of capital in contemporary life. Patents, copyrights, and trademarks are the deeds to the property of the informational age. Second, IP also plays an important role in the shape of inequality around the world today. And because information is so profoundly sharable, it may also be an important place to go to redress inequality. (More on this later, but you can find some of my incipient thoughts here.) Third, the field is a terrific example of the overall problem that law and political economy scholars try to address. IP has for many years been dominated by efficiency talk – indeed, it is economics itself that allows us to talk about something called “IP.” A few decades ago, we would have instead talked about copyright, patent, and trademark law as distinct fields. They still are – entirely – but they’re often conjoined in courses on “IP.” They are all considered species of “exclusive rights in information,” created in response to public goods problems and the need for market-led innovation. IP is a great place, then, to get inside of concepts like efficiency, and to reveal their fundamentally political nature. It’s a great place to trace the contribution of ideas – for example, the neoliberal picture of the state – to the reification of immaterial property. (Like real property, but even more obviously so, this kind of property is clearly not a “thing,” although it is often treated as one.) To rebuild this area of law, we need accounts that can break down and find the seams in the dominant account of the field. But we also need to develop an account of the values beyond efficiency that should underpin this field. And we need to identify how changes in this area of law can help make our world more fair, equal, and democratic. Much of the academic work I do is in this vein. I look forward to sharing more about it in the coming weeks.
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