Making eligibility more difficult weakens IPR protection
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The Supreme Court made it more difficult to acquire and enforce patents in other ways as well. In two of the most significant patent decisions during the period of study,33 the Court raised the creativity threshold for acquiring a patent and weakened remedies for patent infringement. The central requirement for obtaining a patent is that an invention be nonobvious.34 A patent applicant must demonstrate that the invention would not have been obvious to a person having ordinary skill in the art at the time the patent application was filed.35 In KSR Int’l Co. v. Teleflex, Inc., the Court made it harder to establish nonobviousness by expanding the scope of subject matter that is considered obvious in light of existing technology.36 Subsequent to KSR, both the courts and the Patent and Trademark Office (PTO) have been more likely to deny patent protection for an invention by holding that it is obvious.37 
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