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States solve the case!
Bloomberg ’21 [Scott; September 17; Associate Professor of Law, University of Maine School of Law; Social Science Research Network, “Frenemy Federalism,” Draft Manuscript, p. 2-40]
i. Uncooperative Federalism
Dean Heather Gerken and Professor Jessica Bulman-Pozen have categorized state legalization of marijuana as an instance of uncooperative federalism.108 In their influential 2009 essay, Uncooperative Federalism, Gerken and Bulman-Pozen observe that scholars had traditionally conceived of our system of federalism through one of two lenses. Under the “state autonomy” model of federalism, the states and the federal government are dual sovereigns who act as autonomous rivals, allowing states to act as dissenters to federal policies they deem undesirable. 109 In contrast, under the “cooperative federalism” approach, the states are like agents or servants of the federal government, dutifully carrying out a federal program to achieve a shared objective.110
Uncooperative federalism presents a third type of relationship between the states and the federal government, one that recognizes a principal’s or master’s dependence on their agents or servants, and the concomitant power of an embedded agent or servant to push back against their superior. 111 Sometimes, the states do not dutifully cooperate in administering a federal program, but actively seek to change or undermine that program. They are uncooperative.
Gerken and Bulman-Pozen identify three categories of state actions that constitute uncooperative federalism. The first is “licensed” dissent, which occurs when “Congress explicitly contemplates that states will deviate from federal norms in implementing federal policy, but states take that invitation in a direction the federal government may not anticipate.”112 State efforts to catalyze federal welfare reform provide an example. In the 1980s, states such as Wisconsin and Michigan utilized a waiver provision of the federal Aid to Families with Dependent Children welfare program (“AFDC”) to “recast an entitlement for poor families struggling to raise children into a temporary grant for recipients who would quickly move into the private workforce.”113 Departing from the existing federal policy, the states began enacting welfare-to-work requirements that required welfare recipients to actively seek employment and terminated AFDC benefits after a set period of time.114 These uncooperative states largely succeeded in changing federal welfare law when Congress passed the Personal Responsibility and Work Opportunity Reconciliation Act of 1996.115
The second form of uncooperative federalism occurs when states exploit gaps in federal regulatory schemes. In such cases, “the federal government does not contemplate state variation but states have sufficient discretion that they find ways to contest federal policy.”116 Gerken and Bulman-Pozen offer California’s efforts to regulate air pollution more stringently than the EPA as an example of this strain of uncooperative federalism. The state has successfully exploited a narrow exception to the Clean Air Act’s preemption provision to drive federal emissions standards for decades.117
The third, and “strongest,” form of uncooperative federalism is civil disobedience, where states “simply refuse to comply with the national program or otherwise obstruct it.”118 Gerken and Bulman-Pozen cite state pushback to the Patriot Act as an example. After Congress passed the Act, several states enacted resolutions that prohibited their agencies from assisting the federal government in enforcing the Act.119 This uncooperative action had real effect, as “the federal government relies on the states for enforcement assistance.”120
In early 2009, the federal-state relationship regarding marijuana fit within the uncooperative federalism framework, falling into the civil disobedience bucket.121 At that point, thirteen states had legalized medical marijuana, a costly blow to the federal government due to its dependence on the states for assistance in enforcing marijuana prohibition.122 The DEA, meanwhile, was “actively working to undermine the decriminalization efforts underway in California, the state with the most nationally visible decriminalization policy.”123 Indeed, federal prosecutions of individual medical marijuana users and marijuana businesses in California were commonplace in the early 2000s.124
ii. Increased Federal Cooperation
There is a great deal more cooperation in the federal-state marijuana relationship than there was when Gerken and Bulman-Pozen originally described it as uncooperative federalism. Since 2009, dozens more states have legalized medical marijuana and many have also legalized the drug for recreational use. In conjunction with these state policy changes, the federal government’s policy changed as well: It became far more cooperative with the states.
Though the federal government indisputably has the constitutional authority to prosecute marijuana businesses and users operating in states where marijuana is legal, over the years it has agreed – expressly at times and tacitly at others – to allow those businesses and users to avoid prosecution. This form of federal cooperation began with a series of DOJ memoranda instructing U.S. Attorneys not to prosecute marijuana businesses and users acting in compliance with state law.
In 2009, Deputy Attorney General David Ogden issued a policy memorandum to U.S. Attorneys titled “Investigations and Prosecutions in States Authorizing the Medical Use of Marijuana.”125 The “Ogden Memo,” as it has become known, instructed U.S. Attorneys in states that legalized medical marijuana to deprioritize the enforcement of federal marijuana law against individuals who use medical marijuana in compliance with state law.126 As a result, the federal government stopped prosecuting medical marijuana users unless the user failed to comply with state law in a manner that implicated one of several “potential federal interest[s]” listed in the Ogden Memo.127
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State action solves climate best.
Jean Galbraith 17, Assistant Professor at University of Pennsylvania Law School, JD from the University of California-Berkeley School of Law, Order of the Coif, BA in Social Studies and the Comparative Study of Religion from Harvard University, “Book Review: Cooperative and Uncooperative Foreign Affairs Federalism, Foreign Affairs Federalism: The Myth of National Exclusivity”, Harvard Law Review, 130 Harv. L. Rev. 2131, Lexis
D. Climate Policy
Mitigating climate change is a challenge for all levels of government -- international, national, state, and local. As Glennon and Sloane note, some states and cities have embraced climate change mitigation measures (pp. 62-63). In doing so, states have often coordinated with each other and with foreign counterparts in both practical and  [*2149]  expressivist ways (pp. 62-63). California's efforts are exceptionally notable. State legislation requires sweeping emissions reductions; California and Quebec have sought to integrate their cap-and-trade programs; and California has spearheaded a coalition of state and local governments around the world who have committed to climate policy. California even sent a large and high-profile delegation to the United Nations conference on climate change in Paris in 2015.
The issue of climate policy is a rebuttal to all three of the "myths" identified by Glennon and Sloane. It is self-evidently a matter of both domestic and foreign affairs; states and local governments are acting in this space; and some states and local governments are doing so in progressive ways. The actions of state and local governments in this space invite constitutional inquiry. Can California constitutionally regulate carbon emissions, enter into a highly formalized agreement with Quebec and softer agreements with other subnational governments, and send delegations to international negotiating conferences?
Yet focusing exclusively on these questions would lead to a highly incomplete sense of the legal scope of California's power to act. For although Glennon and Sloane do not mention it, California is acting amidst a welter of federal laws, regulations, and other executive branch actions applicable to climate change. In 2007, in a lawsuit brought by liberal states against the EPA, the Supreme Court held that the federal Clean Air Act applies to greenhouse gas emissions. This Act explicitly delegates authority to California to pursue stronger emissions  [*2150]  measures for new motor vehicles than are undertaken at the federal level and in general involves states in the Act's enforcement through cooperative federalism.
During the Obama Administration, state and local government efforts to reduce greenhouse gas emissions were not only congruent with the aims of the Clean Air Act (as interpreted to apply to greenhouse gases), but also with the goals of the executive branch. The EPA during the Obama Administration applauded and sought to facilitate state and local efforts. Its leading rule on climate change mitigation measures, known as the Clean Power Plan, explicitly gave states substantial autonomy in crafting their own approaches, although this rule is currently facing a court challenge brought by states that oppose federal efforts to regulate emissions. The Obama White House expressed approval of the transnational coalitions that California and other state and local governments have joined in seeking to address climate change.
All this positive reinforcement will presumably diminish or disappear under the Trump Administration. The Trump Administration may even try to roll back climate change mitigation efforts by progressive states and cities, in addition to undermining or reversing Obama era regulations and international commitments. If it does so, however, the legal questions that such efforts would raise probably have fairly  [*2151]  little to do with the constitutional issues posed by traditional foreign affairs federalism. Instead, they would center on administrative law -- around the interpretation of the Clean Air Act and the laws and norms that govern regulatory practice -- as they had already come to do by the end of the George W. Bush Administration.
* * *
These four illustrations are far from unique. Sometimes state and local government activity in relation to foreign affairs occurs against a backdrop of federal inaction, as is the case with the incorporation of unratified human rights treaties into the municipal law of progressive cities. But interaction is far more common, sometimes cooperative and sometimes full of contestation. The executive branch approves of and provides some support for states and cities seeking to promote tourism or encourage exports abroad. The federal government collaborates with states in determining U.S. international negotiating positions with respect to insurance. In private international law, the federal government has shown strong interest in using state law rather than federal law to implement certain treaties. And all levels of government deal with security -- both traditional and cyber -- and interact with each other over it. To understand what is going on, we must focus on the political branches as much as (or even more than) the courts. And we must think not just in terms of constitutional law, but also in terms of international law, administrative law, and state law.
 [*2152]  III. COOPERATIVE AND UNCOOPERATIVE FEDERALISM IN THE CONTEXT OF FOREIGN AFFAIRS
As foreign affairs federalism becomes increasingly interactive, how much will it resemble cooperative and uncooperative federalism in the domestic context? At the very least, scholarship on cooperative and uncooperative federalism as a domestic matter, especially work focused on the political branches, provides a valuable starting point for understanding foreign affairs federalism today. This scholarship offers insights into how the federal government can incentivize state and local governments to help advance federal interests, how these state and local governments can in turn influence and resist federal policy, and how Congress and the executive branch can each use state and local action to build power at the expense of the other branch. These broad themes manifest themselves in the foreign affairs context as well. Yet the foreign affairs context brings some additional complexities because of its ties to international law and global governance and because it comes with stronger presidential powers. This leads to certain differences between cooperative and uncooperative federalism in the realm of foreign affairs, in terms of both how practice proceeds and of what doctrine should be.
A. Structural Implications
The interactions between the federal government and state and local governments in relation to foreign affairs mean that federal policy shapes state and local policy. By providing assistance, financial and otherwise, to the sister-cities program, the federal government makes it easier for cities to participate. By signaling its support for state "Buy American" laws, Congress encourages them -- and the Department of Transportation incentivizes them even further by refusing to participate in contracts governed by state "Buy American" laws that are less strict than the federal ones. In the context of immigration and climate change, the federal government incentivizes (and sometimes comes close to forcing) state and local action in support of federal policy. All of these examples in the foreign affairs context reflect an "increasing concentration of power at Washington in the instigation and supervision of local policies," just as cooperative federalism arrangements do in the domestic context.
In work focused on the domestic context, Heather Gerken shows that the interactive nature of modern federalism also provides state and local governments with ways to influence federal policy. State and local actors exercise "the power . . . of the servant," which offers the  [*2153]  chance "not just to complain about national policy, but to help set it." In shaping federal policy, these actors are not simply employing the traditional tools of process federalism; rather, it is their role in administering federal policy that gives them a say in the shape that this implementation will take. Yet the scope of this role also limits what they can do: "power dynamics are fluid; minority rule is contingent, limited, and subject to reversal by the national majority." In related work, Gerken and Jessica Bulman-Pozen elaborate on the ways in which state and local governments can engage in "uncooperative federalism," including by resisting federal policies that they are charged with enforcing.
Building on the core insight that state and local governments can help shape federal policy through their roles in implementing federal law, Bulman-Pozen further shows that these interactions can affect the distribution of power between Congress and the executive branch. In a pair of articles, she describes the ways in which state and local activities can strengthen the powers of one branch against the other. The more that Congress invites or effectively requires state and local participation in the administration of a federal statutory regime, the more these actors can serve as checks on the executive branch's power to implement this regime. On the flip side, such shared roles in implementing previously enacted statutory schemes can empower the executive branch and subnational executive actors to work together in ways that crowd out the current Congress.
 [*2154]  Similar dynamics can occur with respect to foreign affairs federalism. Indeed, some of the examples that Gerken and Bulman-Pozen focus on are issues that have transnational implications. With regard to climate, for example, they show how states have used the power of the servant to try to shape federal policy, including efforts by conservative states to push back against the federal regulatory scheme and by progressive states to make it stronger. Bulman-Pozen also uses climate as an example of how "federal and state executives negotiate without Congress" once a broad statutory scheme is in place. Some payoffs for the foreign affairs context here are simply derivative: the more that state and local governments enhance or reduce federal efforts to mitigate climate change, then the more or less the United States does with respect to addressing this global problem. But other implications relate specifically to how the United States engages internationally. Continuing with the climate context, the extent to which President Obama could make commitments on behalf of the United States during the negotiations for the 2015 Paris Agreement was largely limited by the scope of the Clean Air Act, since he had no realistic chance of getting new congressional legislation that would advance his goals with respect to climate. But since California and other progressive state and local actors were doing more than what the Clean Air Act required, President Obama could take this into account in setting the target to which the United States was committing with respect to climate change mitigation. President Obama's option set was thus enhanced by state and local action in the climate context.
Solvency---Environment---2NC
The only way to resolve warming is multi-scalar governance that depends on effective federalism 
Craig Holt Segall 21, Visiting Assistant Scholar at UCLA Law and Visiting Lecturer at the University of Edinburgh Law School, 3/12/21, “Networked Federalism: Subnational Governments in the Biden Era,” Ecology Law Quarterly, https://www.ecologylawquarterly.org/currents/networkedfederalism/ /jpb
Subnational governments, working with non-governmental advocates, drove climate action during the Trump administration while rebuffing federal rollbacks. Under the Biden administration, focus may initially shift towards the federal government, but the subnational network is critical to continued progress on climate change. I use the term “networked federalism” to describe how a horizontal, interconnected, and polycentric collection of states, local governments, Tribes, and advocates provides the resilient frame needed to buttress national action. Indeed, this structure mirrors the successful structure of the Paris Agreement[1]—in which international action depends on subsidiary national contributions. A networked, federalist system of subnational climate action will be critical to continuing success, and should be nurtured and expanded. In this article, I discuss barriers to federal climate action under the Biden administration, trace the important role of subnationals in the climate movement, and lay out a policy agenda for strengthening subnational networks over the next four years.
I. Barriers to Federal Action Under the Biden Administration
Despite its climate focus, the Biden administration inherits a depleted civil service,[2] multiple crises from COVID-19 to economic depression,[3] and a hostile Supreme Court and federal judiciary.[4] In this context, subnationals on the side of climate action can be force multipliers—advancing policies, making markets, and occupying legal and civil space even if the federal courts intervene and the legislative process falters.
Such setbacks are likely: congressional direction may be slow in coming due to the undemocratic design of the U.S. Senate,[5] in which Jim Crow relics like the filibuster aggregate power in a Republican Senate minority that represents forty-one million fewer Americans than the thin Democratic majority.[6] Congress is unlikely to produce sweeping new legislature—though there will be opportunities for focused action[7]—and the judiciary is unlikely to countenance comprehensive regulatory efforts in its absence. Though some regulations will certainly survive, Trump appointments mean that the judiciary is unfriendly to broad executive action by the Biden administration. Barriers include attempts to revive “non-delegation” doctrines limiting agency scope absent very specific Congressional direction,[8] attacks on the deference due to agency technical judgments,[9] and amplification of the ill-defined “major question” doctrine, which asserts that agencies may not solve substantial problems absent explicit mandates.[10] Though these attempts have largely been supported only by minorities of the Court, they are of increasing currency, and are cropping up in lower court dissents.[11] The upshot is that regulatory action may be impeded by judicial doctrines that disfavor executive action—in theory, in deference to the legislature—even as the legislature struggles to act.[12]
Even if these barriers can be overcome, the midterm elections loom, and the historical odds favor gains for the Republican party.[13] In short, federal action, after a heartening start,[14] risks almost immediate reversals in court, or simply sputtering out legislatively if Congress cannot act commensurate with the challenge. In this context, the subnational network formed over the last four years is tactically critical. The new President can rely not just on the federal government, but on the entire network.
II. The Subnational Infrastructure: More Than A Counterweight
The Trump administration’s least likely legacy is genuinely robust and pervasive subnational climate action. Faced with wholesale federal hostility, subnationals banded together to challenge nearly every Trump-era climate and clean air action,[15] and racked up an impressive win record,[16] including vacatur of Trump’s marquee power sector rollbacks.[17] As the litigation stalled the remaining rollbacks,[18] states also increased policy collaborations.
The result was a major acceleration in state-level climate policy: multiple states prepped to follow California’s more rigorous vehicle emissions standards as soon as federal impediments were removed, accelerating decarbonization of the vehicle fleet;[19] states in the Northeast created a massive new transportation decarbonization initiative;[20] many states adopted statutes cutting high-global warming potential gases like hydrofluorocarbons;[21] and low carbon fuel standards began to spread.[22] Subnational regulators also began to close down obsolete fossil fuel infrastructure, with record numbers of coal-fired power plants retiring,[23] to be replaced with renewable energy and storage facilities.[24] States accelerated markets for clean technology,[25] implemented major environmental justice efforts in, for instance, California[26], North Carolina,[27] and New Jersey[28], and pivoted towards a just transition.[29] Additionally, a bipartisan coalition of governors formed the United States Climate Alliance, which included states representing 55 percent of the population.[30] The United States Climate Alliance documented and shared climate efforts among the states, and provided a critical collaborative venue.[31]
Beyond the value of policy progress in its own right, this decentralization of policy ultimately makes climate action more durable and effective on multiple axes:
States were the first and primary environmental regulators and the law continues to carve out ample space for state action.[32] Federal authority cedes to subnationals in critical areas, including land use,[33] the intrastate power sector,[34] building codes, and emissions from existing stationary[35] and mobile sources.[36] The federal Clean Air Act is typical in specifying that federal regulations are floors above which subnational governments are free to act.[37] Thus, most emissions are firmly under subnational jurisdiction.
State and local legal authorities are particularly resistant to judicial reversals. Few statutes preempt subnational authorities, and the Supreme Court has long emphasized the importance of state sovereignty in our federal system.[38]  Moreover, states receive “special solicitude” regarding their ability to be in court in lawsuits against the federal government.[39] States also have the resources and ability to file such suits—and indeed greatly accelerated their efforts to do so during the Trump administration.[40]
In addition to offensive litigation, States have succeeded in defending many programs from challenges asserting a range of federal preemption and federal constitutional claims. For example, California and Oregon successfully preserved their Low Carbon Fuel Standards.[41] Although the Trump administration attempted to limit state authority by, for instance, attacking California’s long-standing vehicle regulatory program,[42] these attacks were on shaky legal ground,[43] and may prove to be evanescent under the new administration. Indeed, even while its vehicle regulatory program was under attack, California was still able to conclude successful agreements under which leading automakers contractually bound themselves to vehicle decarbonization despite federal rollbacks.[44]
Subnational advantages extend more deeply into the structure of our politics as subnational action offers a more varied and robust set of frameworks to sustain action, even in the face of federal reversals. Programs rooted in a single totalizing vision tend to be unstable.[45] There are simply too many distinct policy and political interests to make national consensus easy to attain.[46] Even after national consensus is attained, national programs can be subject to swift reversals in the courts—as the Supreme Court stay of the Obama-era Clean Power Plan underlined.[47] More fundamentally, as Harvard political scientist Theda Skocpol has observed,[48] any one climate policy is subject to retrenchment in the absence of sustained political organizing across multiple levels. The subnational network offers this sort of thick and resistant legal/political infrastructure.
Subnational policies are not immune to reversal—as Professor Leah Stokes has demonstrated, state-level retrenchment has occurred as incumbent fossil interests resist zero-carbon challengers[49]—but they still have real advantages. Initially, there are simply more actors, meaning that progress can be sustained even if retrenchment occurs in some jurisdictions. But states are also often better able to secure lasting policy settlements: it is less expensive to organize in state politics, meaning that lasting political coalitions are somewhat easier to sustain, and may reach more deeply into the community.[50] The comparative flexibility and speed of state legislation and regulatory processes in some jurisdictions may make it easier to put programs in place and adapt them in the face of attack.[51] And the nimbleness of state and local governments often makes it easier to pair technological policies with social ones—for instance, combining decarbonization rules for an industrial sector with support for transitioning workers.[52]
The structure of climate progress ultimately is as multi-leveled and complex as the origins of the climate crisis itself. Elinor Ostrom, Nobel Laureate in Economics, described climate change as a “polycentric” problem, in that the decisions that created the crisis emerge at every level of government and society.[53] Solutions to that crisis will be more robust if they mirror this essentially fractal structure. This was ultimately the insight that motivated the Paris Agreement, with its focus on nationally-determined actions within a larger organizing frame, rather than one central climate regime.[54] The same insight should motivate the design of government programs in the United States, with climate action deepening at every level.
Both state authority and cooperation are key to solve warming 
Aimee Barnes 20, founder of Hua Nani Advisors, served as senior advisor on climate change to former California Gov. Jerry Brown, 11/14/20, “The secret weapon in Biden's fight against climate change,” https://thehill.com/opinion/energy-environment/525939-the-secret-weapon-in-bidens-fight-against-climate-change /jpb 
After running and winning on the most ambitious presidential platform on climate change in history, President-elect Joe Biden is now faced with delivering on his commitments. 
Speculation has already begun regarding how this can be achieved, particularly if Republicans maintain a majority in the Senate. Yet most analyses to date have overlooked one of the most important tools at their disposal: building on the leadership of U.S. state and local governments in a new unprecedented era of climate federalism. 
Over the past four years, U.S. states and local governments have played a critical role in filling the leadership void left by the Trump administration. The U.S. Climate Alliance, a bipartisan group of governors committed to meeting their share of the U.S. commitment under the Paris Agreement, now includes 25 states and represents over half of the U.S. population and over a $11 trillion-dollar collective economy. Over 3,000 states, cities and businesses signed on to the “We Are Still In” pledge in support of the Paris Agreement. States attorneys general and NGOs have filed over 100 lawsuits against the Trump administration; the EPA has been sued more than any other government agency. 
According to this year’s America’s Pledge report — an initiative co-chaired by former New York City Mayor Michael Bloomberg and former California Gov. Jerry Brown to quantify the efforts of U.S. state and local climate action — it is possible to get within spitting distance of 50 percent emissions reductions below 2005 levels by 2030 with aggressive federal reengagement starting in 2021, that supports and buoys the actions of U.S. cities, states and businesses.
Looking forward, one of the quickest and easiest things a Biden-Harris administration can do to support subnational climate action is to drop Trump-era actions against state policies, particularly those focused on Harris’s home state of California. These would include challenges to California’s carbon market, and restoring California’s waiver and ability to create more protective clean car standards. Instead, the Department of Justice (DOJ) under a Biden-Harris administration should partner with state attorneys general to advance climate action and hold polluters accountable for undermining climate action and environmental justice.
Biden and Vice President-elect Kamala Harris should also look to build on subnational action as they reestablish U.S. participation in the Paris Agreement and its international standing on climate more generally. On day one, a Biden-Harris administration could host a virtual convening of governors, mayors and tribal leaders from across the country in support of a new, more ambitious and science-aligned nationally determined contribution (NDC) — the commitment that countries must submit under the Paris Agreement. Participating governors and mayors would be expected to bring to the table their own clear, science-aligned targets and new commitments to action, in line with the administration’s 2050 net zero goal and ideally in support of an ambitious midterm target on the order of 50 percent by 2035. 
To ensure that the commitments and announcements are more than just talk, the White House could launch a process to meaningfully cooperate with state, local and tribal leaders, creating a virtuous cycle of enhanced ambition and positive competition amongst U.S. states and cities to see which can decarbonize mostly quickly. To support such a process, the Climate Cabinet that has been proposed within the White House should create a State and Local Action Task Force, and the Administration should hire senior staff with significant subnational experience and expertise. 
To support that process, a Biden-Harris administration — even with a Republican Senate — can and should create incentives for state and local climate leadership, as well as set policy floors for laggards. For example, the administration could provide funding to states to develop Climate Action Plans and reward state local and tribal governments that design and implement ambitious policies. Per Biden’s campaign commitment, 40 percent of such funding could be targeted to support disadvantaged communities. 
The Biden administration should also review and bolster other types of financial assistance to state, local and tribal governments to support climate action — including ensuring that federal transportation funds are disbursed in a way that supports the reduction of vehicle miles travelled. And, it can and should also consider innovative financing mechanisms to support subnational climate action — for example, setting up a pre-development fund to support community-led climate and resiliency-focused infrastructure projects. 
To solve the climate crisis, we will need all levels of government across the U.S. cooperating as actively and seamlessly as possible towards a climate-safe future. State and local climate action can and should be seen as the Biden-Harris administration’s secret weapon in the fight against climate change.
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Yes federal follow-on:


The federal government is forced to follow on.
[bookmark: _Hlk109396738][bookmark: _Hlk109398424]Resevz ’17 [Joshua and Heather; Spring 2017; Civil Attorney at the United States Department of Justice, J.D. from Yale University; Professor of Law at Yale University, J.D. from the University of Michigan, A.B. from Princeton University; Democracy: A Journal of Ideas, “Progressive Federalism: A User’s Guide,” no. 44]
But if progressives can simply look outside the Beltway, they will find that they still have access to one of the most powerful weapons in politics: federalism. Using the power they wield in states and cities across the country, progressives can do a good deal more than mourn and obstruct. They can resist Washington overreach, shape national policies, and force the Republicans to compromise. Cities and states have long been at the center of the fight over national values. And it’s time progressives recognized that federalism isn’t just for conservatives. 
Unfortunately, the moment one mentions federalism many progressives stop listening. The language of “states’ rights” has an ugly history, invoked to shield slavery and Jim Crow. Federalism’s checkered past led political scientist William H. Riker to remark in 1964 that “if one disapproves of racism, one should disapprove of federalism.” Even today, many progressives think of federalism as a parochial anachronism, better suited for stymieing change than for effecting it. But they are making a mistake. This is not your father’s federalism. These days, state and local governments are often led by dissenters and racial minorities, the two groups progressives think have the most to fear from federalism. And this has allowed them to not only take advantage of the enormous power that federalism confers within their own cities and states, but to affect national debates, influence national policy, and force national actors to the bargaining table. Their success shows that federalism is a neutral and powerful tool for change, not an intrinsically conservative quirk of U.S. government. 
The call for progressive federalism is not a new one. In 2004, Duke law professor Ernie Young invited liberals to come to the “Dark Side” and embrace the power of the states. (And one of the authors of this essay has spent more than a decade arguing—including in the pages of this journal— that federalism doesn’t have a political valence.) But having a Democrat in the White House was just too tempting for most progressives. They turned their attention to Washington while neglecting what was going on in California, Massachusetts, or New York City. We suspect that most progressives aren’t even aware that the Democrats have lost 27 state legislative chambers since 2008. But perhaps the 2016 election will help progressives shake loose the notion that D.C. is the center of the political universe. 
Needless to say, though, the devil is in the details. So below we offer a “user’s guide” that identifies four ways that progressive leaders—from Jerry Brown and Bill de Blasio to small-city mayors—can push back against federal policy and force compromise. And, in doing so, we hope to persuade even the most fervent nationalist to become a fan of federalism. While we fashion this as a progressive user’s guide, it could, in theory, work just as well for conservatives should they lose the presidency in 2020. That’s precisely the point. 
Types of Resistance 
We often forget that the federal government’s administrative capacity is modest, relatively speaking. Excluding the military, it employs just short of three million personnel. Its 2015 budget (excluding defense, Social Security, and mandatory spending obligations) was less than $600 billion. Together, state and local governments dwarf these figures, with more than 14 million workers and a combined budget of more than $2.5 trillion. 
Because of this, Washington can’t go it alone. When Congress makes a law, it often lacks the resources to enforce it. Instead, it relies on states and localities to carry out its policies. Without those local actors, the feds cannot enforce immigration law, implement environmental policy, build infrastructure, or prosecute drug offenses. Changing policies in these areas—and many more—is possible only if cities and states lend a hand. This arrangement creates opportunities for federal-state cooperation. But it also allows for “uncooperative federalism”: State and local officials can use their leverage over the feds to shape national policy. 
This means that states can shape policy simply by refusing to partner with the federal government. This form of resistance involves more than mere obstruction. It allows progressive states to help set the federal agenda by forcing debates that conservatives would rather avoid and by creating incentives for compromise. When states opt out of a federal program, it costs the federal government resources and political capital. That’s why President Trump has a lot more incentive to compromise with Democrats in Sacramento than with those on the Hill.

More ev!
Smith ’21 [Fred; 2021; Associate Professor at Emory University Law School; Wisconsin Law Review, “Federalism in the States: What States Can Teach About Commandeering,” p. 1257-1279]
1. Federalism and Collective Action
With autonomy comes resistance, or “uncooperative” postures by state and local governments.133 And with this autonomy to resist comes a potential complication: inhibiting a central government’s ability to deal with collective action problems. This tension is as old as the republic.134 “Collective action” problems refer to situations in which (1) the normatively optimal result requires multiple entities or persons to act in a certain manner; but (2) each individual entity has incentive to act in an alternative, counterproductive manner (or not to act at all).135 These moments are ripe for negative “externalities,” in which many of the negative costs of an entity’s non-optimal behavior are internalized by others.136 It can also result in positive “spillovers,” in which entities acting in non-optimal ways benefit from the expenditures of other actors; this also reduces the incentive for each to act optimally given that they can enjoy benefits without paying for them.137
Prior to the adoption of the Constitution, under the Articles of Confederation, states’ considerable autonomy and sovereignty facilitated collective action problems.138 The federal government could not raise revenue without state approval, for example.139 One result of this arrangement was that the central government had substantial difficulty solving collective action problems.140 If some states made contributions to the federal government, all states enjoyed the resultant spillover effects, reducing the incentive for any individual state to contribute. Professors Robert Cooter and Neil Siegel have argued that even if the Founders did not have the language of “collective action” as they confronted these problems, those were among the chief issues they aimed to solve in adopting the Constitution.141 In those two scholars’ view, this overarching purpose of the Constitution should inform one’s understanding of the intended scope of congressional powers in Article I of the Constitution.142 As they thoughtfully put it:
The Framers lacked the tools and language of modern social science, but they knew a collective action problem when they saw it. When activities spilled over from one state to another, the Framers recognized that the actions of individually rational states produced irrational results for the nation as a whole—the definition of a collective action problem.143
2. Commandeering and Collective Action
The collective-action strand of federalism literature informs debates about the efficacy and proper scope of anticommandeering doctrine. Indeed, the facts of New York v. United States itself presented a classic collective problem.144 Congress commanded that states take title to their low-level radioactive waste in part because some states were amenable to allowing safe disposal states and others were not.145 And by not properly disposing of such waste, the state necessarily exported the negative externalities (by way costs and risks) to neighboring states.146 Justice Stevens’s partial dissent observed this feature of the problem Congress was aiming to solve, criticizing a doctrine that disabled Congress’s ability to deal with this pressing collective action problem.147
Scholarly critics of the doctrine have similarly described ways that anticommandeering can make it difficult for the central government to mitigate collective action problems. Professor Siegel has observed that the federal law at issue in New York v. United States “was obviously directed at solving serious, multistate collective action problems.”148 Moreover, now-Judge David Barron has argued that because anticommandeering doctrine can harm a central government’s ability to solve such problems, the doctrine can actually undermine, rather than protect, local autonomy. He explains,
[If Congress] wishes to empower localities to overcome the irresponsible actions of holdouts, then it must enact a rule system that permits collective solutions, even though they are not approved unanimously. That is the kind of choice central law faces when it seeks to protect local autonomy. In making that choice, the central government will not unambiguously vindicate local autonomy no matter how it acts; it will infringe it by attempting to promote it or by choosing one idea of local autonomy at the expense of others. But that is inevitably the case when the limits on local power come from some source other than the visible intervention of the central government itself.149
3. State Commandeering and Collective Action
It is difficult to seriously dispute that commandeering can help resolve collective action problems. To understand how commandeering can resolve collective action problems, one need do nothing more than read the facts of New York v. United States. 150 Still, there are at least two relevant questions that could be more comprehensively answered by consulting intrastate arrangements.
First, what are the circumstances in which commandeering has been used to resolve collective action problems? One prominent problem is exclusionary zoning, wherein local governments (formally or functionally) ban low-income housing within their jurisdiction.151 The results of such laws often are not limited to the single town that enacts it. Instead, the “adverse consequences extend to neighboring communities.”152 Localities need teachers, police officers, sanitation workers, and grocery store stockers to function. When one town in a region excludes moderate and low-income residents, another town picks up the slack. The net result is that some wealthy, exclusive jurisdictions have large tax bases with fewer expenditures.153 Meanwhile, other inclusive jurisdictions in the region have smaller tax bases while subsidizing a need that aids the entire region.154 This is a classic collective action problem. If exclusionary zoning is adopted, the negative results can create negative externalities for other communities in the same region.155 And while all in the region would benefit if each political subdivision contributed to, or created, affordable housing, individual political subdivisions can gain an unfair benefit by passing the costs to other jurisdictions.156
Some of the tools that states have adopted to deal with this problem can fairly be called commandeering. The Massachusetts Low-and Moderate-Income Housing Act, which is often called an “anti-snob zoning law,” permits a state agency to override local decisions that block affordable housing.157 The New Jersey Fair Housing Act of 1985, created in response to a seminal state supreme court opinion,158 created a state council that assesses the need for low to moderately priced affordable housing for each of the state’s regions.159 The initial act required every municipality to create a plan demonstrating how it would provide its fair, relative share of affordable housing in its region.160 Moreover, California, Florida, and Oregon have required local governments to adopt plans for affordable housing.161 States, then, provide opportunities to study the role of commandeering in resolving collective action problems by examining the problems commandeering has been used to resolve; patterns in the political economies that facilitate these interventions; and how often commandeering is used for these purposes as opposed to others.
Second, the recent pandemic has provided reason to ask the opposite question: how and when is commandeering used in ways that worsen collective action problems? The infectious disease COVID-19 has created or exposed collective action problems on multiple levels, including the individual level and polity level. On an individual level, the choices one makes impact others. Physical isolation reduces the risk of spreading the virus.162 And yet isolation can prove costly if it interferes with one’s ability to earn a living. Given the costs of isolation, there are sometimes economic incentives to make decisions that are not for the good of the whole. Likewise, on the governmental level, the choices one jurisdiction makes have externalities for other jurisdictions.163 And still, making choices that reduce the spread of the virus—such as closing non-essential businesses and gatherings—could prove costly by interfering with a community’s economy.164 If all make these choices, the virus might spread less quickly, creating the possibility that it could be controlled, and all economies could more safely open.165 But given the costs, there are economic incentives to make policy decisions that are good for the polity in the short term but not for the good of the whole.
While states have used their commandeering power over the course of the pandemic to mitigate collective action problems, they have also used those powers in ways that do not self-evidently make that choice. Recently, the governor of Florida prohibited local school districts from requiring the use of facemasks to reduce the risk of spreading the virus.166 The governor of Georgia also banned local governments from requiring facemasks, suing the City of Atlanta when it asked locals to wear masks when in public and indoors.167 These choices remind that amidst critical collective action problems, commandeering by a central government will not necessarily resolve those problems. It may actually worsen them in two ways: (1) by consolidating political choices in ways that allow that central government to pass on costs to other jurisdictions dealing with the same problem; and (2) by incentivizing individuals to make choices that harm the collective group.168 This cost of commandeering—monopolizing political choices in ways that worsen collective action problems rather than mitigate them—is an important part of any comprehensive conversation about anticommandeering doctrine.
III. Implications from the States
This Essay has advocated for what I call “intrasystemic comparative analysis” to examine the lessons that can be learned from comparing multiple institutional legal arrangements in a single federal system. In the United States, horizonal and vertical federalism are oft-discussed features of the relationships between the federal government and states and between the states themselves. But within states, there are federalist systems, too, which set up some of the same questions about democratic accountability and collective action that guide dialogue about the federal-state relationship. By way of example, this Essay has shown how commandeering plays a role in intrastate federalism that is fundamentally distinct from the role that it plays in interstate federalism. Moreover, the role of commandeering differs amongst the states themselves. Accordingly, this Essay has shown how intrastate commandeering can inform discussions about how anticommandeering doctrine interacts with both democratic accountability and collective action problems.
These observations have practical or doctrinal import. When it comes to federal anticommandeering, the principle of democratic accountability is a core and foundational aspect of extant doctrine.169 Indeed, the record is mixed as to whether the doctrine is sustainable on other grounds.170 It is difficult to justify it as a matter of text, and some scholars have argued that it is not justifiable as a matter of history.171 Further, even those who have defended anticommandeering as a matter of history have argued that extant doctrine nonetheless outpaces that history.172 Thus, theorems about the probable behavior of voters and government officials are not a sideshow when it comes to anticommandeering doctrine. Democratic accountability is the plot, the stage, and the set in the main event. If the premise is wrong, another justification is needed for the doctrine. If the premise is overstated, perhaps a softer version of the doctrine is warranted. If the premise is right, but there are other equally or more important constitutional premises that anticommandeering doctrine also affects, this also suggests that revisions to the doctrine might be justified.
Over the decades, scholars like Professors Vicki Jackson and Neil Siegel have offered visions about what such a reformed doctrine might look like. Professor Jackson has broadly advocated for
focusing on the adequacy of congressional process to justify assertions of federal power over private citizens, and attending to the actual risks of politically nonaccountable behavior in particular programs of commandeering state facilities would help move the doctrine toward a “sufficiently principled” basis for achieving the goal of maintaining states as constitutionally important locations of power in a strong and effective national union based on the rule of law.173
Relatedly, Siegel has proposed a presumption against anticommandeering under some specified circumstances absent a compelling government interest.174
The goal here is not to identify the precise metes and bounds of what a reformed anticommandeering doctrine should look like. Rather, when working to achieve the optimal balance, we can learn lessons by looking to state laboratories. Consulting the results of their experiments reduces the risks of American federalism’s atom-splitting.
Solvency---AT: Preemption---2NC
No pre-emption.
It’ll be struck down under the Tenth Amendment.
Somin ’19 [Ilya; 2019; Professor of Law at George Mason University, adjunct scholar at the CATO Institute, and author of Democracy and Political Ignorance: Why Smaller Government is Smarter; Texas Law Review, “Making Federalism Great Again,” https://texaslawreview.org/making-federalism-great-again/]
1. The Anti-Commandeering Doctrine and the Legal Status of § 1373 Before Murphy.—As expounded by the Supreme Court in Printz and New York, the anti-commandeering rule bars the “compelled enlistment of state executive officers for the administration of federal programs.” 174 Section 1373 attempts to circumvent this prohibition by forbidding higher-level state and local officials from mandating that lower-level ones refuse to help in enforcing federal policy. More specifically, it requires that “a Federal, State, or local government entity or official may not prohibit, or in any way restrict, any government entity or official from sending to, or receiving from, the Immigration and Naturalization Service information regarding the citizenship or immigration status, lawful or unlawful, of any individual.” 175
This convoluted structure potentially avoids constitutional problems. The law does not directly require state and local governments to turn over any information to the federal government. It merely bars them from instructing their subordinates to refuse such assistance. The final decision on whether to help or not, however, is presumably left to lower-level state and local government employees. This consideration is what led the Second Circuit to uphold the constitutionality of § 1373 against a challenge brought by the city government of then-New York City Mayor Rudolph Giuliani.176 Ironically, Giuliani is today serving as President Trump’s personal lawyer in his efforts to deal with legal issues arising from possible collusion with Russia during the 2016 election.177 The Second Circuit concluded that § 1373 does not qualify as commandeering because its requirements “do not directly compel states or localities to require or prohibit anything. Rather, they prohibit state and local governmental entities or officials only from directly restricting the voluntary exchange of immigration information with the INS.” 178
But the same principle that forbids direct commandeering also counts against the indirect approach adopted by § 1373. As Justice Antonin Scalia explained in his majority opinion in Printz, the purpose of the anti-commandeering doctrine is the “[p]reservation of the States as independent and autonomous political entities.” 179 That independence and autonomy is massively undermined if the federal government can take away the states’ power to decide what state and local officials may do while on the job. As Scalia put it in the same opinion, federal law violates the Tenth Amendment if it “requires [state employees] to provide information that belongs to the State and is available to them only in their official capacity.” 180 The same is true if, as in the case of § 1373, the federal government tries to prevent states from controlling their employees’ use of information that “is available to them only in their official capacity.”
To be sure, Scalia also noted that the statute at issue in Printz imposed investigative and reporting requirements on states,181 which are likely more onerous than the dictates of § 1373. But nothing in Scalia’s reasoning depends on the degree to which a statute undermines state autonomy or blocks states from controlling the flow of information acquired by state employees acting in “their official capacity.” The fact that a law imposes such requirements is itself sufficient to violate the anti-commandeering principle, even if some impositions of this type are more onerous than others.
The Supreme Court agrees.
Pozen ‘9 [Jessica Bulman and Heather Gerken; 2009; Professor of Law at Columbia University, J.D. from Yale Law School; Professor of Law at Yale University, J.D. from the University of Michigan, A.B. from Princeton University; The Yale Law Journal, “Uncooperative Federalism,” vol. 118]
A. Commandeering
As set forth in New York v. United States and Printz v. United States, the Court's anticommandeering doctrine provides that the "Federal Government may not compel the States to enact or administer a federal regulatory program." ' The doctrine is one of the Court's more popular federalism interventions, and scholars focused on the autonomy model defend it in terms similar to those invoked by the Court, charging that federal commandeering of state officials "denigrat[es] state autonomy,"'2 9 undermines political accountability, 3 ' and may even be a form of compelled speech.' 3' The Court and these scholars cast the states as autonomous sovereigns, effective at contesting federal policy and preserving individual liberty only to the extent that they are able to govern without the federal government's interference. 132
It'll be upheld---there’s a constitutional obligation to protect citizens from federal interference.
Lin ’20 [Albert; August 18; Professor of Law at the University of California at Davis; The George Washington Law Review, “Uncooperative Environmental Federalism: State Suits Against the Federal Government in an Age of Political Polarization,” vol. 88]
B. Standing to Assert Sovereign Interests: Preemption & Cooperative Federalism 
Preemption and cooperative federalism cases concern a very different sort of interest: a state’s sovereign interest in enforcing its laws and defending them against federal encroachment. Yet in these cases, too, states have faced relatively few difficulties in establishing standing. The Supreme Court has stated that “a State clearly has a legitimate interest in the continued enforceability of its own statutes.”205 Federal courts regularly entertain state suits challenging federal limits on state sovereignty.206 And as a normative matter, various commentators consider a state’s capacity to litigate state prerogatives under cooperative federalism statutes or in the face of federal preemption as essential to its ability to exercise self-governance within the nation’s federal system.207
1. Preemption Cases
Although the Supreme Court has not directly held that states have standing to challenge federal preemption of their laws, it has implied as much by deciding state-filed preemption cases on the merits.208 Missouri v. Holland209 illustrates such an approach. There, the state of Missouri, challenging the Migratory Bird Treaty Act, asserted a proprietary interest in the birds within its borders, but the Supreme Court’s brief discussion of standing did not rest on this proprietary interest.210 Rather, in accepting without question the state’s ability to sue, the Court emphasized the statute’s alleged interference with sovereign rights reserved for the states under the Tenth Amendment.211
A state’s standing to challenge federal preemption is supported by its “sovereign interest in the continued enforceability of its law”—the same interest at stake when a state “defends [its laws] against a constitutional challenge brought by a private party.”212 Federal interference with a state’s ability to carry out its constitutionally recognized responsibility to protect the health and welfare of its citizens inflicts an injury upon the state.213 A state’s interest in this regard is especially strong when the federal government preempts state regulation without offering any regulation of its own to protect that state’s citizens.214 But even when the federal government has developed its own regulatory scheme, a state’s loss of regulatory autonomy remains a sufficiently concrete and particularized injury to establish standing.215
Solvency---AT: Links to Politics---2NC
No.
Metzger ’16 [Gillian and Jessica Bulman-Pozen; May 21; Harlan Fiske Stone Professor of Constitutional Law at Columbia University, J.D. from Columbia Law School; Betts Professor of Law and a director of the Center for Constitutional Governance at Columbia Law School, J.D. from Yale Law School; Publius, “The President and the States: Patterns of Contestation and Collaboration under Obama,” vol. 46]
Current accounts portray President Obama’s tenure as dominated by executive policymaking and vigorous challenges from the states. We argue that such accounts overlook how federal–state collaboration has been critical to achieving Obama Administration ends. Partisan polarization has gridlocked Congress and made the President dependent on the states to advance his central policy initiatives. As a result, these initiatives are both more responsive to state demands and more bipartisan than they might appear. After exploring tools by which the President works with the states, we discuss implications for federalism, the separation of powers, and partisan polarization. In particular, the state role in shaping federal regulation raises the possibility that states are both aggrandizing and checking presidential power.
If popular reports and political attacks are any guide, President Obama’s second term has been marked by presidential policymaking and sharp state opposition. With Congress incapacitated by polarization, the President has turned to administrative action to achieve his goals, pushing his agenda on the nation under a justificatory “We Can’t Wait” mantra. Meanwhile, states have led the opposition to such executive action. Governors refuse to participate in Administration initiatives, and state attorneys general sue the federal executive branch for overreach in a variety of areas.
There is much truth to this account. Congress is gridlocked and unable to enact substantive laws on major policy issues. A number of political and structural factors contribute to legislative paralysis, but the widening ideological divide between the parties and the parties’ split control of Congress and the presidency are leading culprits. In the absence of congressional action, federal agencies have employed their powers assertively, often stretching, if not violating, underlying statutes ( Freeman and Spence 2014 ; Metzger 2015 ). And the White House has been closely involved in administrative initiatives, with the President publicly instructing agencies to act and claiming ownership of the resulting decisions ( Watts 2016 ). Examples of such presidentially instigated, assertive agency actions include the Department of Education’s grant of No Child Left Behind (NCLB) waivers, the Department of Homeland Security’s deferred action immigration programs, the Internal Revenue Service’s waiver of the employer mandate in the Affordable Care Act ( ACA 2012 ), and the Clean Power Plan by Environmental Protection Agency (EPA).
A number of states have opposed these and other administrative undertakings. Many governors and state legislatures have refused to expand Medicaid pursuant to the ACA; more than half of the states have filed suit over the Administration’s executive actions on immigration; in a nearly unprecedented move, twelve states challenged the Clean Power Plan in court before the Environmental Protection Agency had even finalized it, and more than two dozen states are now challenging the final plan ( Texas v. United States ; In re Murray Energy Corp. v. EPA ; West Virginia v. EPA ). Just as partisan polarization provides the critical explanation for congressional inaction, it also furnishes the key to such state resistance. Today’s Democratic and Republican parties are thoroughly integrated across the state–federal divide, so Republican-led states are leading the challenges to a Democratic President ( Bulman-Pozen 2014).
Looked at more closely, however, central initiatives of the Obama Administration are more collaborative, and indeed more bipartisan, than they first appear. Many federal executive undertakings depend on state participation. If for no other reason than to achieve that participation, the Obama Administration has been sensitive to state interests and concerns, including those of Republican-led states. Waivers granted by the Administration have allowed some states to expand Medicaid in ways that deviate from traditional Medicaid and incorporate Republican policy preferences. The Administration’s Clean Power Plan incorporates state policy choices into its substantive standards, as does its rule setting out minimum essential benefits for health insurance under the ACA. NCLB waivers were a response to state requests for regulatory relief and built on educational assessment metrics devised by red and blue states alike. And, in declining to enforce the federal Controlled Substances Act with respect to marijuana offenses in Colorado and Washington, the Administration has accommodated those states’ decisions to legalize recreational marijuana use.
Even as the President sets policy without Congress and a subset of states vigorously opposes his decisions, then, federal–state collaboration is critical to realizing Administration ends. National policy is increasingly determined by presidentially instigated executive branch action, but it is executive action taken in conjunction with the states. The resultant national policy is responsive to state demands, often accommodating state policy preferences from across the political spectrum. Against a background of polarized national politics and a gridlocked Congress, the state role in shaping federal regulation and federal programs is thus particularly significant. It raises the possibility that states are simultaneously enabling and checking federal executive branch initiatives, it means that federal policy may be nonuniform and differentiated by state, and it lends the President’s initiatives more of a bipartisan character than popular accounts allow.



