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Notes
You should probably ask in cross-x who does the plan. It’s ok if they’re vague, you just want it on the record that you tried. 
Thank you to Parker, Kaitlyn, Maha, Maikle, Vishwa, and Nathan for their work on this. Please send comments, concerns, or questions to me. 
I would rely heavily on the T file if I were aff for competition cards. That’s where the neg stuff came from. 
Warming impacts abound. I trust you to find them. 
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The United States federal government should not [plan]

The United States [US Patent and Trademark Office or Copyright Office] ought to significantly enforce [plan minus the words significantly strengthen] based on agency interpretation of current intellectual property rights protection

The Supreme Court ought to 
-rule that the lack [plan] renders federal law ambiguous
	-not strike down the agency action

The CP re-establishes Chevron. Deference is a prerequisite to aff solvency.  
Melissa Wasserman 13, Assistant Professor of Law and Richard W. and Marie L. Corman Scholar, University of Illinois College of Law. J.D., New York University School of Law, Ph.D., Princeton University. William. & Mary, “The Changing Guard of Patent Law: Chevron Deference for the PTO”,  L. Rev. 1959 2012-2013. 
Yet, as criticism toward the patent system has grown, so too have the challenges to this unusual power dynamic.6 An increasing number of commentators believe this lopsided institutional structure is the root cause of the patent system's systemic failures.7 [footnote 7 text: 7. See, e.g., John M. Golden, Patentable Subject Matter and Institutional Choice, 89 TEX. L. REV. 1041, 1075 (2011) (noting that courts have struggled with patentable subject matter inquiries and that the state of jurisprudence could be improved by granting the PTO rulemaking authority over patentable subject matter); Joseph Scott Miller, Substance, Procedure, and the Divided Patent Power, ADMIN. L. REV., Winter 2011, at 31 (arguing that the courts should take a more deferential approach in determining whether a rule is substantive or procedural, the result of which would leave the PTO with ample discretion to manage the prosecution process); Arti K. Rai, Engaging Facts and Policy: A Multi-Institutional Approach to Patent System Reform, 103 COLUM. L. REV. 1035, 1040 (2003) ("The ostensibly discrete problems of our patent institutions stem from an initial mistake in institutional design."); Sarah Tran, Administrative Law, Patents, and Distorted Rules, 80 GEO. WASH. L. REV. 831, 839-40 (2012) (arguing that the Federal Circuit's overly narrow view of the PTO's rule-making powers "has impeded innovation and the express goal of Article I of the U.S. Constitution to promote 'the Progress of Science and useful Arts"' (quoting U.S. CONST. art. I, § 8, cl. 8)); Wasserman, supra note 4, at 420-29 (arguing that the structural relationship between the PTO and the Federal Circuit has inflated the boundaries of patentability)./end footnote 7 text]. An even larger contingency of scholars support reforms that would shift greater power to the PTO.8 The cries for institutional reform culminated in 2011 when Congress enacted the historic LeahySmith America Invents Act (AIA).9 The AIA provided the first major overhaul to the patent system in sixty years and undeniably increased the stature of the PTO by granting the Agency a host of new responsibilities, such as fee-setting authority" and the ability to conduct new adjudicatory proceedings in which patent rights may be obtained or challenged.1' This Article contends, however, that commentators have generally failed to recognize the extent to which the AIA alters the fundamental power dynamic between the Federal Circuit and the PTO. Although scholars acknowledge that the AIA bestows a glut of new powers upon the Agency,12 they have nearly uniformly concluded that "Congress stopped short of allowing the PTO to interpret the core provisions of the Patent Act-those that affect the scope of what is patentable."'" Though Stuart Benjamin and Arti Rai have observed that certain congressional bestowals of adjudicatory authority may entitle the PTO's legal interpretations of the Patent Act to strong judicial deference,14 [footnote 14 text: 14. See Stuart Minor Benjamin & Arti K. Rai, Who's Afraid of the APA? What the Patent System Can Learn from Administrative Law, 95 GEO. L.J. 269, 327-28 (2007) ('The various postgrant review proceedings that have been proposed would be trial-type procedures on the record that bear the hallmarks of formal adjudication-most notably, a proceeding before an administrative judge at which the parties present evidence and cross-examination, with the judge's decision based on the record. Such proceedings would have sufficient formality to satisfy Meads test for application of Chevron deference. Thus, if Congress created these procedures and said nothing more, Chevron deference would seem to apply to them." (footnotes omitted)); Arti K. Rai, Essay, Patent Validity Across the Executive Branch: Ex Ante Foundations for Policy Development, 61 DUKE L.J. 1237, 1280 (2012) ("In fact, the executive branch could also use the postgrant-review authority conferred upon the PTO by the AIA to go one step further. As a doctrinal matter, under current Supreme Court precedent interpreting the contexts in which Chevron applies, the government could ask for Chevron deference toward decisions made in postgrant review proceedings."). However, neither of these articles analyzed the language of the AIA, applied or acknowledged the three-way circuit split on when formal adjudications are triggered, or performed any analysis of when a grant of formal adjudicatory authority carries the ability to speak with the force of law./end footnote text] this Article provides the first indepth exploration of whether the actual powers granted by the AIA would result in the PTO becoming the primary interpreter of the core patentability requirements. This Article concludes that the AIA rejects over two hundred years of court dominance in patent policy by anointing the PTO as the chief expositor of substantive patent law standards. In general, the patent system has historically suffered from a lack of serious engagement with administrative law,15 even though Supreme Court intervention in 1999 made clear that standard administrative law norms-including the Administrative Procedure Act-apply to the PTO. 16 Applying administrative law principles to the AIA provides that the PTO's legal interpretations of the Patent Act, as announced by its new adjudicatory proceedings, are entitled to the highly deferential standard of review articulated in Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc. 7 As this Article argues, this deference is a normatively desirable outcome.18 Making the PTO the primary interpreter of the core patentability standards ushers the patent system into the modern administrative era, which has long recognized the deficiencies associated with judge-driven policy. 9 This provides the institutional foundation for infusing economic policy into the patent system, enabling the tailoring of patentability standards to advance the system's constitutionally mandated goal: the promotion of innovation.

Chevron key to effective regulation and solving the aff  
Freeman 6/12
Freeman, Jody (Jody Freeman is the Archibald Cox Professor of Law at Harvard Law School and founder of the Harvard Environmental and Energy Law Program. She previously served as counselor for energy and climate change in the Obama White House.) 06-12-2024 A Key Court Ruling Could Weaken U.S. Environmental Protections - Yale E360 // PH
The U.S. Supreme Court today issued its opinion in Loper Bright Enterprises v. Raimondo, overruling the Court’s seminal case on administrative agency deference, Chevron U. S. A. Inc. v. Natural Resources Defense Council, Inc. Chief Justice Roberts delivered the opinion of the Court and Justices Kagan, Sotomayor and Jackson dissented. In the 1984 ruling in Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., the Court held that a court “may not substitute its own construction of a statutory provision for a reasonable interpretation made by [the agency charged with administering the statute],” where the statute is ambiguous. The decision established a two-step test in which a court must first “assess whether the statutory language is ‘clear’ and, if so, give effect to the clear terms” and “if the statutory language is ‘silent or ambiguous,’ then—at step two—a court is prohibited from resolving the legal question itself as it would in any other case, and instead must defer to the agency’s interpretation.” But today’s opinion held that “courts may not defer to an agency interpretation of the law simply because a statute is ambiguous,” thereby definitively overruling Chevron. The ruling is not a surprise. In January of this year, oral arguments in the two cases that were granted challenging Chevron saw conservative justices’ questioning leaning largely in favor of scrapping the doctrine, while Justices Kagan, Sotomayor and Jackson pushed back on the petitioners’ arguments, predicting chaos, and the U.S. Solicitor General said overruling such a foundational doctrine would result in “endless litigation.” A group of herring fishermen first petitioned the High Court in November 2022 asking the Court to consider: 1) whether the Magnuson-Stevens Act (MSA), which governs fishery management in federal waters and says that the National Marine Fisheries Service (NMFS) can require vessels to carry federal observers onboard to enforce the agency’s regulations, also authorizes the NMFS to require that the vessels pay the salaries of those monitors; and 2) whether the Court should overrule Chevron. The Court ultimately granted the petition limited to question 2. The fishermen argued in their opening brief that ever since the Chevron decision, “judges, litigants, and scholars have struggled not only to apply Chevron, but to reconcile it with the Constitution, the Administrative Procedure Act (APA), and the historical record.” While it is on the books, the brief argued, administrative agencies will continue to abuse their power. Then, in October 2023, the Court added another case to its docket challenging Chevron, explaining that it would hear Relentless, Inc. v. Dept. of Commerce in tandem with the Loper Bright case, since the two were almost identical. About 60 amicus briefs were filed in the Loper Bright case. In one joint brief filed by Patent and Trademark Attorneys, Agents, and Applicants for Restoration and Maintenance of Integrity in Government (PTAAARMIGAN) and US Inventor in support of neither party, the amici asked the Court to reaffirm Chevron deference but to clarify that it should only apply “when an agency acts within the substantive and procedural limits set by Congress.” The brief argued that the U.S. Patent and Trademark Office (USPTO) often “promulgates regulations without the public participation and vetting required by the Administrative Procedure Act, Paperwork Reduction Act, 44 U.S.C. § 3501 et seq., and Regulatory Flexibility Act, 5 U.S.C. § 601 et seq.” Furthermore, when the Office has been challenged in the past on such moves, the agency uses Chevron as a cover, it said. “The USPTO’s neglect of rulemaking procedure leads to regulatory costs that exceed $ 1 billion per year,” added the brief, citing an article by the brief’s author, David Boundy of Potomac Law Group. Today’s opinion said that Chevron has not been the kind of stable rule required for courts to say what the law is but instead called it an “impediment” and “a judicial invention that required judges to disregard their statutory duties.” The Court said that the doctrine cannot be squared with the Administrative Procedures Act (APA), which “specifies that courts, not agencies, will decide ‘all relevant questions of law’ arising on review of agency action, §706 (emphasis added)—even those involving ambiguous laws—and set aside any such action inconsistent with the law as they interpret it.” In a concurring opinion written “to address why the proper application of the doctrine of stare decisis supports that course,” Justice Gorsuch said “[t]oday, the Court places a tombstone on Chevron no one can miss.” In her dissent, Justice Kagan said the majority’s opinion “flips the script,” and that now a “rule of judicial humility gives way to a rule of judicial hubris.” IPWatchdog Founder and CEO said that Chevron was a “recipe for disaster” and that overruling it was the right move, but it is far from a sure thing that anything will change going forward. He explained: “As reasonable as the premise behind Chevron once was— namely to give front line agencies latitude to carry forward their mission— experience has demonstrated that agencies often abuse authority and seek to claim every opportunity to do whatever they wanted to do regardless of what Congress, the Judiciary, and basic concepts of checks and balances. In a nutshell, Chevron allowed agencies to fill the void abdicated by Congress and a Judiciary all too willing to refuse to engage in oversight. This was a recipe for disaster because too many agencies are controlled by political operatives and believers who are willing to allow the ends to justify the means, and willing to take every opportunity to expand their own power. Ultimately, Chevron provided cover for truly arbitrary and capricious decisions. The Administrative State will likely not go quietly into the night, so as important as this decision can be, the real question will be whether anything changes at all. If things do change as envisioned by this decision, much more will be required of Congress and the courts, and the petty political in-fighting and refusal to accomplish anything out of a fear of a primary challenger will need to be curtailed.” In terms of how the decision might affect IP owners in the near term, Will Milliken of Sterne Kessler said it could impact the USPTO’s decision to pursue the recently-issues Notice of Proposed Rulemaking (NPRM) on terminal disclaimer practice: ” “One concrete implication is that the PTO will not be able to rely on Chevron to justify the proposed rulemaking regarding terminal disclaimer practice,” Milliken said. “That rule has generated some controversy and may well be challenged if and when it is put into place. So, Loper does change the landscape of that potential dispute in a significant way.” As far as the impact of the decision on the cases at hand, Meredith Moore, Director of Ocean Conservancy’s Fish Conservation Program, issued the following statement: “Today, the Supreme Court clearly showed that this case was never just about fish. Instead, New England’s Atlantic herring fishery was used as a Trojan Horse to attack the foundations of good governance and resource management. The protections that keep our air and water clean, our homes and workplaces safe, and our communities, our children and ourselves healthy rely on the knowledge and experience of scientists and experts, and all that is now at risk. “Decades ago, American fisheries were on the brink of collapse, and what made recovery possible – what kept fishing communities in business and seafood on American dining room tables – was strong science-based management decisions rooted in data. This case jeopardizes our access to critical information about America’s fisheries, which is the exact opposite of what we need to handle the fast-growing impacts of climate change. “The Supreme Court’s decision opens the floodgates to litigation that will erode critical protections for people and the environment.”
What will it mean for policymaking on environmental and other issues, practically speaking, if the U.S. Supreme Court jettisons the Chevron doctrine?
This question is on the minds of legal observers and environmental advocates as they wait for the justices to decide two consolidated cases in which the court has been asked to overrule the famous precedent that has stood for four decades. That ruling, in the 1984 case Chevron v. National Resources Defense Council, says that where Congress has not expressed itself clearly, leaving gaps or ambiguities in federal statutes, agencies should be allowed to adopt the interpretation they prefer, so long as that interpretation is reasonable.
The cases now before the Supreme Court — Loper Bright Enterprises v. Raimondo and Relentless Inc. v. Department of Commerce — were brought by commercial fishing groups challenging a National Marine Fisheries Service rule, and a decision is expected in the coming weeks. If the court decides to scrap the Chevron doctrine, it could have major implications for environmental policymaking and regulation on issues ranging from air pollution and climate change to clean water rules, public lands management, endangered species protection, and more.
Overturning Chevron would reduce government’s ability to respond to new scientific findings and technological developments.
There are two very different perspectives on the Chevron doctrine, which largely determine whether one thinks it ought to be overruled. Critics say that Chevron gives policymaking discretion to unaccountable agency bureaucrats, allows presidents to abuse their executive authority, and encourages members of Congress to shirk their legislative responsibilities. They charge that Chevron is “reliance-destroying” because it allows policy “flip-flops” between administrations and that it cannot be squared with the landmark Marbury v. Madison decision, which ruled that courts “say what the law is” and established the principle of judicial review. If one believes that there is always a single best answer to how to interpret a given statutory provision, and that a skilled enough legal interpreter can always produce that best answer, then overturning Chevron has some intuitive appeal. Why ever defer to an agency when judges can just decide?
Supporters of Chevron contest each of these claims. Congress inevitably leaves certain interpretive questions unresolved, they say, which means that some statutory provisions are capable of different understandings. And democratically elected presidents charged with executing the law are entitled to use this ambiguity to advance their policy preferences. (This is otherwise known as the “elections have consequences” argument.) They would note that agencies are amply accountable to multiple overseers and restricted by many legal, political, and institutional constraints. And they would reject the idea that Chevron is somehow responsible for legislative shirking or gridlock and point to House and Senate rules that make passing legislation exceedingly difficult, along with hyper-partisanship. While accepting that judicial review is legitimate and necessary, they would also say that nothing in the Constitution requires courts to decide all legal questions with no deference to expert regulators.
To the claim that there is one discernible “best” answer to every hard question of statutory interpretation, they would say no, sometimes Congress has not been clear (whether because political compromise requires some degree of unclarity; or because Congress is not prescient; or intentionally wishes to leave agencies room to adapt to change; or because of the limits of language), and there is more than one arguably best answer. From this point of view, Chevron is a sensible default rule of decision. It keeps courts from substituting their judgments for an agency’s — and that is how it should be, since the agency charged with day-to-day implementation will better know what is reasonable in the run-of-the-mill case.
I support the defense of Chevron, as my past writings have made clear. Overturning or enfeebling Chevron would have negative consequences. It would further concentrate power in the judiciary; reduce the government’s ability to respond to new scientific findings and technological developments, as well as to social and economic change; sow disruption and disorder in the lower courts; and undermine the regulatory stability on which the normal course of business depends. For example, courts rather than agencies would decide what pollution standards are “requisite to protect the public health” and allow for an “adequate margin of safety,” as the Environmental Protection Agency is mandated to do; what it means for an upwind state to “contribute significantly” to the failure of downwind states to meet national air quality standards under the Clean Air Act; and whether “harm” to an endangered species is limited to direct applications of force or can include habitat destruction.
If Chevron is abandoned, agencies will have to defend every interpretive choice as the single best way to read a statute.
First, overturning Chevron would shift substantial power to the judiciary to have the last word on many important questions of policy that arise under federal law. It is more democratic for interpretive decisions, which inevitably involve policy discretion, to be made by agencies — which are part of an executive branch headed by an elected president, and subject to ongoing oversight by Congress — rather than by unelected judges. Deciding what qualifies as the “best system of emission reduction” or whether implementing an offshore drilling plan would “probably cause serious harm or damage… to the marine, coastal or human environment” — as the Secretary of the Interior is authorized to do — depends on a combination of legal, factual, and policy determinations. Agencies have research- and information-gathering capacity, and relevant expertise in areas of regulatory complexity, that courts do not possess. They are also required to solicit, consider, and respond to comments on their regulatory proposals from industry and other stakeholders, including states. Companies and their trade associations can and do weigh in through this process to shape rules that affect them, and to require agencies to explain themselves.
Some of the conservative justices have implied that overturning Chevron is necessary to protect congressional prerogatives and restore Congress to its rightful role in our separation of powers scheme. Yet Congress already has the means to constrain agency overreach and check the president’s executive power. Under the Congressional Review Act, Congress has required agencies to provide advance notice of their rules and can effectively cancel any rule before it takes legal effect through a fast-track, filibuster-proof process requiring only a majority vote. Congress can also make its wishes known in the annual appropriations process and can defund agency initiatives of which it disapproves. If anything, abandoning Chevron would make the presumed separation of powers imbalance worse, not better — Congress could still use vague language to avoid making hard policy choices, only now those policy choices would be made by courts.
Second, without Chevron, it will be harder for agencies to adapt regulation to new circumstances, something we should want government to do. Under Chevron, agencies can consider the latest scientific advances and technology developments; re-examine costs and benefits; consult with stakeholders; and consider the president’s policy preferences too, knowing that the next administration may adopt a different view — in which case the agency would then bear the burden of explaining to the public and the courts why that new understanding is also reasonable. But without Chevron, agencies will have to defend every interpretive choice as the single best way to read the statute, not only now but for all time, making it more difficult for a later administration to change its mind given new information or unforeseen conditions. Eliminating flexibility will not improve regulation. It will rigidify it and prevent the government from updating policy over time.
Agency officials are more expert in regulatory implementation and more politically accountable than are federal judges.
Third, overturning Chevron is likely to inspire more litigation and instability in the lower courts. Releasing all federal judges from any obligation to defer to agencies will invite parties to challenge many more rules — not just the most significant ones — and relitigate thousands of interpretations that courts have already settled. Justice Amy Coney Barrett raised this concern at oral argument, when she suggested that a flood of litigation might ensue over long-standing interpretations, where courts already determined that Congress was not clear and deferred to agencies.
Overturning Chevron will also undermine uniformity and consistency in the interpretation of federal law. Chevron is a familiar and useful tool for lower court judges — they understand and know how to use its framework. What might replace it? The most likely standard of review the Supreme Court would substitute is so-called Skidmore deference, which is the amount of deference an agency is due in the estimation of the reviewing court based on several considerations — a standard that provides lower courts little guidance and maximum flexibility. As Justice Elena Kagan said at oral argument, “Skidmore has always meant nothing.” Without Chevron, judges will wade into often unfamiliar and technically complex statutes armed with their dictionaries, textualist principles, and canons of construction. They may or may not give any respect to the agency’s views. This situation cannot help but increase conflicts among the lower courts.
This prospect leads to a fourth and related point, which is that overturning Chevron is likely to be bad for business. Of course, many conservative opponents of regulation believe that Chevron enables more regulation on balance, so they would like to see it gone. But there is a decent possibility that the consequences for business will be, at best, mixed. A few high-profile politically controversial rules will always wind up in the Supreme Court. And for those, Chevron will hardly matter because the Court will simply decide, as it has shown a tendency to do. But overall, Chevron is a stabilizing force because of its effect on lower courts. Without Chevron’s default presumption in favor of government, it will be more tempting for many would-be litigants — domestic and foreign companies, state attorneys general, public interest groups, other stakeholders — to challenge agency rules, even those that many, if not most, companies might be able to live with or which they might at least prefer to uncertainty. Unleashing a cacophony of inconsistent rulings on what various statutory provisions mean, issued by up to 850 federal judges with minimal expertise in technical areas undermines the stable conditions necessary for the private sector to thrive.
The Supreme Court may not overturn Chevron after all, perhaps in part because of some of these considerations. It may limit its application to narrow circumstances or impose new threshold tests on when it can apply. But it is highly unlikely simply to reaffirm it, which would be the best outcome for democracy, good governance, and business.
At bottom, Chevron embodies an inclination — that federal agencies ought to be given the benefit of the doubt if they offer good reasons for interpreting a statute a particular way, when no one can say for sure what Congress would have wanted to do. That inclination depends on a belief that agency officials are both more expert in regulatory implementation and more politically accountable than are federal judges, so that in such instances, agencies ought to be trusted to make the call. Coming to that conclusion requires judges to at least consider that there may be limits to their prowess and to allow that when it comes to complex regulatory statutes, where legal meaning and policy discretion are often intertwined, agencies can be legitimate legal interpreters. That attitude represents a certain faith in the capacity and competence of government that it would be a terrible shame to lose
Effective regulations solve extinction
Kira Matus 2015, PhD, Havard University. Associate Head and Associate Professor, Division of Public Policy, Hong Kong University of Science and Technology. "Existential risk: challenges for risk regulation." Risk and Regulation (Winter 2014). https://futureoflife.org/data/documents/Existential%20Risk%20Resources%20(2015-08-24).pdf?x93895
There is a trend in many areas towards attention to ‘big’ risks. Financial regulation has become increasingly concerned with so‐called systemic risks. Others, and not just Hollywood blockbusters, have been attracted to the study of civilization‐destroying catastrophic risks. Indeed, the OECD has become increasingly interested in ‘high level’ risks and ways in which different national governments seek to prepare for and manage actual events, such as the aftermath of major earthquakes, or the response to a terrorist attack. The notion of ‘existential’ risk might be adding to the cacophony of emerging ‘big’ risk concerns. However, existential risk deserves special attention as it fundamentally adds to our understanding of particular types of risks, and it also challenges common wisdom regarding actions designed to support continued survival.
What is existential risk? We can approach this question by looking at several attributes. The first attribute is what, in fact, is at risk. One set of existential risks are those that threaten survival. These are the acute catastrophes, i.e. the idea that particular events’ impacts are likely to extinguish civilization. Such risks have been identified when it comes to asteroids, nuclear war, and other largescale events that undermine the possibility for survival in general, or, at least, in large regions. A second set is based on the idea that existential risks are not just about physical survival, but about the survival of ways of life. In other words, certain risks are seen as threatening established ways of doing things, cultures, social relationships, and understandings of the ‘good life’. There is, of course, much disagreement about what the good life constitutes, and therefore there will always be disagreement as to what exactly an existential risk constitutes.
A second attribute is the degree to which an existential risk is triggered by a single catastrophic incident. Existential risks arise not merely from one‐off large incidents, such as earthquakes, tsunamis, nuclear meltdowns or, indeed, asteroid hits. Rather, existential risks are about complex, inter‐related processes that result in cascading effects that move across social systems. The overall impact of these system changes could result in the types of physical or cultural destruction that is the focus of the first two perspectives.
Whether triggered by catastrophic events or complex cascades, standard operating procedures are unlikely to be sufficient for dealing with existential risks; instead, this is a space in which improvisation and creativity are required. A third attribute of existential risks is the challenge they present to standard approaches to risk regulation. Existential risks are defined by their cross‐systematic nature; a failure within one system (say, finance) has not just catastrophic implications for the sector in question, but threatens the survival of another system (say, the environment, as funding for particular measures dries up). In other words, the focus of existential risks is not just on the systemic level, it focuses on the cross‐ systemic dimension that is even more difficult to predict and assess than attempts aimed at establishing activities that are of ‘systemic’ relevance by regulatory systems that tend to be narrowly focused and independent from each other. Existential risks are characterized by a fourth feature, namely the idea that existential risks lead to responses based upon fear. Individuals are confronted with fears about their survival (death) and about the meaning of their lives. This aspect of existential risk is particularly troublesome in an age of low trust in authority and, consequently, a political style that is intolerant of ‘blame free’ spaces. In the absence of confidence in public authority, few options remain. For some, the solution will rely on framework plans, pop intellectuals and other fashionable ideas that seem to offer redemption from the fear of extinction. Others will prefer to ‘go it alone’ and seek to develop their own plans for survival, noting that risk taking is, after all, an individual choice. Others, again, will deny the legitimacy of public authority and veer towards those choices that have been legitimized by their own communities. Finally, some will deny that existential risks exist in the first place. In other words, individual responses to existential risks vary considerably and pose challenges for any risk management and communication strategy.

2NC---Overview
Counterplan solves the case and re-establishes Chevron deference. We don’t strengthen protection, we change how current protection is enforced. We have the [USPTO/US Copyright Office] interpret existing protection to allow for the plan and then have them enforce that interpretation. We also fiat a Supreme Court ruling that the lack of the plan establishes ambiguity but then has them defer to the agency’s interpretation. That means any perm links, severs, or doesn’t overturn Chevron. The ruling establishing the standard for statutory ambiguity is critical to establishing agency authority to interpret a statute on their own. The perm either doesn’t set the precedent or clarifies the ambiguity.
Chevron turns and outweighs the case. 
a. SOLVENCY. Deference to implementation by agency-experts is key to their advantages. Lack of deference crushes uniformity and prevents tailoring necessary for innovation.
b. SCOPE. Effective regulation is key to managing all existential risk.  
2NC---S---Top Level
CP re-establishes Chevron deference, that’s key to aff solvency. Perm makes the law unambiguous. 
Dion M. Bregman et al 7/3, Julie S. Goldemberg, Meaghan H. Kent, William R. Peterson and Stephanie L. Roberts, partners, Morgan Lewis. "CHEVRON OVERRULED: IMPACT ON IP LAW IN THE WAKE OF US SUPREME COURT’S DECISION"https://www.morganlewis.com/pubs/2024/07/chevron-overruled-impact-on-ip-law-in-the-wake-of-us-supreme-courts-decision#:~:text=The%20Chevron%20doctrine%20required%20courts,court%20read%20the%20statute%20differently.
The US Supreme Court’s June 28, 2024 decision in Loper Bright Enterprises v. Raimondo and Relentless Inc. v. Department of Commerce overruled the forty-year-old Chevron U.S.A. Inc. v. Natural Resources Defense Council Inc. decision, one of the most-cited cases in US law. This development will have far-reaching impacts, and for intellectual property (IP) law specifically, it could significantly affect how the Court approaches US International Trade Commission (ITC) litigation.
The Chevron doctrine required courts to defer to “permissible” agency interpretations of the statutes those agencies administer, even when a reviewing court read the statute differently. On June 28, the Supreme Court held that reviewing courts need not defer to agency interpretation of law, even when the statute is ambiguous. The holding in the Loper Bright and Relentless decision could have wide-ranging impacts on US IP law.
CHEVRON’S DECADES-LONG SIGNIFICANCE
Chevron established a framework for judicial deference to administrative agency interpretations of statutes. Under the long-standing doctrine, courts were required to determine if the US Congress had directly addressed the specific matter at hand; if it had, that interpretation had to be followed. If the statute was silent or ambiguous, courts would then defer to the agency’s interpretation, so long as it was a permissible construction of the statute.
This framework significantly shaped administrative law, emphasizing the deference owed to agencies in interpreting ambiguous statutes. In practice, the deference gave the executive branch significant influence over how to administer legislation and resulted in changes in interpretations between presidential administrations, even when the underlying statutory text and congressional intent remained unchanged.
THE SUPREME COURT’S DECISION
On June 28, the Supreme Court explicitly overruled Chevron in Loper Bright. An in-depth analysis of the decision can be found in our LawFlash that was published on June 30.
In short, the Court held that the federal judiciary must exercise independent judgment in interpreting statutes and when deciding whether an agency has acted within its statutory authority. While the Court left in place prior judicial rulings that relied on Chevron to enforce preexisting regulations or agency orders, the Court held that, going forward, Article III courts may not defer to an agency’s interpretation of the law.
IMPLICATIONS FOR IP LAW IN THE UNITED STATES
The reversal of Chevron deference will impact US IP law, and it is likely to have the most impact at the ITC. While the reversal will also affect how courts review interpretations of statutes made by IP administrative bodies like the US Patent and Trademark Office (USPTO) and the US Copyright Office, we expect a lesser impact for those agencies.
THE ITC
The ITC hears IP cases pursuant to 19 USC § 1337, which authorizes the ITC to investigate alleged wrongdoing that involves importing an article into the United States that violates patent, trademark, copyright, trade secret, and other unfair competition laws. Drawing on this authority, the ITC has become a popular forum for IP cases given the speed of the cases[1] and the remedies that are difficult to receive in district court: injunctive relief and cease-and-desist orders.
The ITC’s authority has not gone unchallenged. For example, in Suprema v. ITC,[2] the US Court of Appeals for the Federal Circuit considered whether the ITC could ban the importation of articles that do not infringe as imported but would later infringe post-importation. The Federal Circuit concluded that the statutory language was ambiguous, and relying on Chevron, determined that the ITC’s broader interpretation of Section 337 to allow for jurisdiction of post-importation infringement was reasonable.[3]
On June 24, in anticipation of the Supreme Court’s Loper Bright and Relentless decision, Google petitioned the Federal Circuit for an en banc rehearing,[4] asking the Federal Circuit to reconsider “[w]hether the International Trade Commission’s authority under 19 USC § 1337(a)(1)(B)(i) is limited to articles that infringe a patent as imported, or instead extends to cases where infringement can occur only when additional features are added or additional steps are performed after importation.”[5] The Federal Circuit will have to consider this question and any future challenges to the ITC’s interpretation of its authority. This could lead to further limitations on what cases can be brought before and succeed at the ITC.

Turns the case. Effective regulation is key to small business effectively integrating FinTech. That’s the only way for them compete. 
Cheng 24 [Qingle Cheng is at the Shandong University of Finance and Economics in China; International Journal of Global Economics and Management, Vol. 2 No. 1 (2024); 1/28/24; “Fintech Innovation in Micro and Small Business Financing”; DOI: 10.62051/ijgem.v2n1.36; Accessed 7/3/24]//maikle
The integration of financial technology (FinTech) innovations into the financing of small and microenterprises (SMEs) signals a shift in the financial services ecosystem towards greater inclusiveness, efficiency and accessibility. Underpinning this shift is the strategic application of cutting-edge technologies including, but not limited to, Artificial Intelligence (AI), Blockchain and Big Data analytics [21]. These technological advances have been critical in addressing the historical barriers that have constrained SMEs' access to critical capital, thereby facilitating the emergence of new financing models that are specifically tailored to the nuanced needs of these businesses. In addition, these innovations have significantly improved the operational efficiency and reach of existing financial services, paving the way for a more dynamic and responsive SME financing environment.
As the FinTech industry continues to evolve, it will have a further transformative impact on SME financing, primarily through the utilisation of emerging technologies. This evolution is expected to deliver financing solutions that are not only more personalised and secure, but also more cost effective. The expected trajectory of these developments suggests a deepening symbiosis between fintech innovation and SME finance - a synergy that is expected to help drive economic growth and stimulate entrepreneurial ventures. However, the full potential of this synergy depends on the combined efforts of a wide range of stakeholders, including policymakers, financial institutions, fintech entities and SMEs themselves.
In order to maximise the beneficial impact of fintech on SME financing, there is an urgent need to create a regulatory environment that both incentivises innovation and upholds stringent consumer protection standards. There is also a clear need for initiatives aimed at improving the financial literacy of SME operators, while endeavouring to foster collaborative engagement between traditional and non-traditional financial players. These concerted actions are essential to ensure that the trajectory of fintech innovation continues to be aligned with the overall goal of fostering a financial ecosystem that is not only more inclusive but also more conducive for SMEs to thrive. As a result, continued advances in fintech innovation have the potential to significantly enrich the global economic landscape, enabling SMEs to make a greater contribution to global economic prosperity. The purpose of this paper is to illustrate the critical role of fintech in reshaping SME financing, emphasising the need for a coherent approach that reconciles the dynamics of technological innovation with the imperatives of economic inclusiveness and stability.

2NC---S---AT: Certainty
Chevron caps the courts from interjecting their own policy preferences.
Dubner et al. 23 [Jeffrey Dubner is a Chief Counsel at the Office of Commissioner Kotagal, Equal Employment Opportunity Commission, and a Legal Director at Democracy Forward Foundation, , a nonpartisan, national legal organization; *Kaitlyn Golden is a Senior Counsel at Democracy Forward Foundation; ** Skye Perryman is president and co-founder of Democracy Forward Foundation; On Writ of Certiorari to the United States Court of Appeals for the District of Columbia Circuit; No. 22-451; 9/22/24; “BRIEF OF SMALL BUSINESS ASSOCIATIONS AS AMICI CURIAE IN SUPPORT OF RESPONDENTS”; https://www.supremecourt.gov/DocketPDF/22/22-451/280229/20230922133356720_Amicus%20Brief%20of%20Small%20Business%20Associations.pdf; Accessed 6/29/24]//maikle
2. Chevron likewise restricts the judiciary from imposing its own policy preferences on agency decision-making. A core objective of Chevron itself was to ensure that the branches of government accountable to the people (i.e., the legislative and executive branches) are entrusted with making policy, not the judiciary’s or a particular judge’s “personal policy preferences.” Chevron, U.S.A., Inc. v. Nat’l Res. Def. Council, Inc., 467 U.S. 837, 865–66 (1984). As the Court emphasized in Chevron, agencies, unlike courts, are more accountable to the people, and therefore “it is entirely appropriate for this political branch of the Government to make such policy choices—resolving the competing interests which Congress itself either inadvertently did not resolve, or intentionally left to be resolved by the agency charged with the administration of the statute in light of everyday realities.” Id. at 865-66. Empirical analysis demonstrates Chevron is a successful tool for curbing adjudication that is overly ideological.
Data analysis of every published circuit court decision between 2003 and 2013 discussing Chevron or Skidmore deference—1,382 cases in all— demonstrates that Chevron has served an important function in achieving predictability and curbing a regulatory environment based on judicial policy preferences.31 These data show that when an agency issues an ideologically conservative interpretation of a statute, an ideologically liberal judicial panel using Chevron deference agrees with the agency’s statutory interpretation about 51 percent of the time.32 When not applying Chevron, that number drops to about 18 percent.33 Ideologically conservative judicial panels respond similarly when addressing liberal interpretations of a statute. When faced with a liberal interpretation by an agency, an ideologically conservative panel applying Chevron deference will agree with an agency’s statutory interpretation about 66 percent of the time.34 When not applying Chevron, that number likewise drops to 18 percent.35

2NC---S---Agencies Good
Agencies solve – prefer field expertise
Scheindlin 1-31 Shira A. Scheindlin(Shira Ann Scheindlin is an American attorney and jurist who served as a United States district judge of the United States District Court for the Southern District of New York), 01-31-2024“Who Should Interpret the Rules? Congress, Courts or Agencies?” Opinion | Who Should Interpret the Rules? Congress, Courts or Agencies? - The New York Times (nytimes.com) // PH
To the Editor: Re “Undoing ‘Chevron’ Would Duly Shift Power Back to Congress,” by David French (column, Jan. 22), and “Undoing ‘Chevron’ Would Unduly Shift Power to the Courts,” by Jody Freeman and Andrew Mergen (Opinion guest essay, Jan. 22), about a case before the Supreme Court: I agree with Mr. French that it is Congress, rather than the courts or the administrative agencies, that should fill the gaps in any laws that it passes. But Mr. French acknowledges that Congress is dysfunctional and unlikely to act in a timely manner on the many instances when a gap in a law must be filled or an ambiguous term must be defined. The real question, then, is if Congress fails to act, should the administrative agencies be the second choice or the courts. I am confident that the administrative agencies are the better choice. Courts are not experts and are not responsive to the electorate. By contrast, administrative agency heads are appointed by the current president, who, the Electoral College notwithstanding, is responsive to the will of the people. Moreover, unlike judges, administrative agencies have true subject matter expertise, and that was the entire premise of the Chevron decision, as noted by no less a jurist than Justice Antonin Scalia. It is apparent to me, as a former — and longtime — federal judge, that the administrative agencies are a better choice than the courts to fill the gaps when Congress fails to do its job! Shira A. Scheindlin Brooklyn The writer is a former federal judge in the Southern District of New York. 

2NC---AT: PDB
1. The plan is statutory. Court and agency action is enforcement, not protection. This isn’t about defining topic words they didn’t include in the plan. The most-likely implementation for any non-agent-specifying plan would include changes to the legislative framework. It doesn’t matter if the CP is a way a topical plan could be done, it is not the way their plan would get done.
Christopoulou ’21 [Danai, Nikolaos Papageorgiadis, Chengang Wang & Georgios Magkonis; April 23; Senior Lecturer (Associate Professor) in Strategy and International Business and the University of Liverpool Management school, currently the Director of Education for the SIBE group and the Director of Studies for the BA International Business programme; Management International Review, “IPR Law Protection and Enforcement and the Effect on Horizontal Productivity Spillovers from Inward FDI to Domestic Firms: A Meta-analysis,” Volume 61]
IPR systems comprise of two distinct elements: (a) IPR protection and (b) public IPR enforcement (Khoury et al. 2014; Peng et al. 2017a). The IPR protection element relates to the availability of IPR law as this appears in the statutes of a country’s legislative framework. The range of IPR law in a country determines which intellectual assets can receive IPR protection, the duration of IPR protection (e.g., typically 20 years for patents) and the available legal sanctions that can be used by IPR enforcement agents (OECD 2014). For example, IPR law in a country determines the level and range of fines that IPR infringers may be sentenced with if convicted for IPR violation. Countries offering strong IPR protection generally provide legislative frameworks that offer IPR protection coverage to a wide type of IPR assets and a wide number of legal enforcement mechanisms for use by the IPR enforcement agents (Ginarte and Park 1997). In contrast, weak IPR law protection relates to the provision of some IPR protection however, protection may not be available for many other types of IPR that receive protection in other countries. There are differences in the availability and range of IPR law protection between countries internationally such as country specific legal exemptions or lack of IPR law availability for specific IPR assets e.g., the patentability of software and plant and animal varieties (Park 2008). Therefore, while IPR owners may be awarded IPR protection in one country they may not be able to register and protect their rights in another country. In addition, the available laws related to the enforcement of IPR may not provide a range of legal options to IPR enforcement agents to carry out their operations effectively. For example, this can relate to the potential lack of legislation that allows IPR enforcement agents to award and enforce preliminary injunctions in IPR infringement cases.
The way that law is enforced (or not) in practice is distinct to the existence of law on the books since enforcement depends on the behaviour of public agents (Dixit 2009). While IPR law in a country is codified and evidenced in writing in the legislative books of its IPR system, it is subject to the interpretation of the judiciary and other public IPR enforcement agents such as customs, police and trading standards. This is because the application of IPR law in practice is at the discretion of IPR enforcement agents who are bounded by the legislative norms of their perspective country (Hebert and McLemore 1973). The extent to which the public IPR enforcement agents will effectively engage and enforce IPR will be influenced by their ‘shared sets of beliefs’ about IPR infringement and if they consider an IPR infringing activity to be illegal. Also, even if the IPR legislative framework in a host country includes laws that enable punitive sanctions to IPR infringers, these may never be utilized by the judiciary or not enforced in practice by the customs officials. The same IPR laws available in two different countries may be applied differently depending on the way that the IPR law is decoded and interpreted by the IPR enforcement agents of the country (e.g., punitively in one country and non-punitively in another). Strong public IPR enforcement is expected to prevail in countries where public IPR enforcement agents effectively prosecute IPR infringement and judiciary independently and transparently apply IPR law in practice (Pajunen 2008). In contrast, weak public IPR enforcement is expected to be witnessed in countries with opaque, arbitrary and ineffective judiciary and enforcement authorities who are more receptive to corrupt practices and/or unlikely to enforce the IPR laws in practice because of lack of legislative/social norms conducive to law enforcement (Maskus 2004).
2. That links to the net benefit. CP alone is key to re-establishing Chevron. Perm clarifies statutes, which doesn’t set the precedent
Wong 6/28Erin Wong(Erin X. Wong is an editorial fellow at High Country News, covering clean energy and environmental justice. They actively report on informal recyclers, also known as waste pickers, in the U.S. and around the world.) 06-28-2024, “Supreme Court curtails agencies’ ability to enforce regulations" Supreme Court curtails agencies’ ability to enforce regulations - High Country News (hcn.org)
Supreme Court curtails agencies’ ability to enforce regulations The repeal of the bedrock Chevron doctrine throws climate and conservation laws into doubt. On Friday, the Supreme Court’s conservative majority struck down the Chevron doctrine, a 40-year-old pillar of administrative law. The decision is likely to initiate an era of uncertainty for federal regulation. Chevron gave federal agencies room to interpret ambiguous or unclear laws and instructed the courts to defer to these interpretations as long as they were reasonable understandings of the law. Chief Justice John Roberts, who wrote the majority opinion for the landmark 6-3 decision, argued that the Chevron doctrine “defies the command” of the Administrative Procedures Act, the law that controls the operations of federal agencies. “Chevron’s presumption is misguided because agencies have no special competence in resolving statutory ambiguities,” Roberts wrote. “Courts do.” The court sided with the petitioners, resolving two companion cases, Loper Bright Enterprises v. Raimondo and Relentless, Inc. v. Department of Commerce. In her dissent, Justice Elena Kagan argued that Congress can constitutionally allow agencies to act at their own discretion, within limits, and she made a case for Chevron’s place as a fundamental legal precedent. “It has become part of the warp and woof of modern government, supporting regulatory efforts of all kinds — to name a few, keeping air and water clean, food and drugs safe, and financial markets honest,” she wrote. From left, Supreme Court Chief Justice John Roberts, Associate Justices Sonia Sotomayor, and Elena Kagan. Roberts wrote the majority opinion, Kagan wrote the dissent in resolving two companion cases that overturn the Chevron doctrine. Tom Williams/AP Image Chevron’s repeal will have huge ramifications across the West, opening the door to a wave of litigation that could result in countless reinterpretations of foundational laws governing clean air and water, public lands, forest management and climate policy, as well as healthcare, taxes and emerging technology. The decision “marks a significant change in the balance of power and the relationship between the three branches of government,” said Chris Winter, the executive director of the University of Colorado Law School’s Getches-Wilkinson Center for Natural Resources, Energy, and the Environment. He added that it is difficult to predict the magnitude of the change. “It has become part of the warp and woof of modern government, supporting regulatory efforts of all kinds.” The Chevron doctrine arose from a challenge to the Clean Air Act in 1984. The Natural Resources Defense Council challenged the Environmental Protection Agency’s definition of a single “source” of pollutants, which could refer to an entire factory or a single furnace. The justices ultimately deferred their decision to the EPA as the agency responsible for enforcement, and thus encoded a process whereby, if any ambiguities in a law arose, the courts could defer to the responsible agency. By overturning Chevron, the Supreme Court has transferred this authority to clarify the meaning of written law from agencies to the judicial system. When disagreements end up in the courtroom, judges will now have the final say on how laws are implemented, even in technical cases, such as the issuing of licenses for nuclear storage sites. Congress, meanwhile, will need to be more precise and targeted in drafting laws — something that is far from guaranteed in the current polarized Legislature. The outcome could prove paralyzing for agencies, said Rosalie Winn, director and lead counsel for methane and clean air policy for the Environmental Defense Fund, because it could create a patchwork regulatory landscape that varies depending on separate lower court interpretations of the same law. Whereas Chevron offered a kind of national uniformity based on deference to the expertise of regulators, now agencies will need to adhere to interpretations within the jurisdiction of separate district courts. In her dissent, Kagan described this change as undemocratic. “Agencies report to a President, who in turn answers to the public for his policy calls,” she wrote. “Courts have no such accountability and no proper basis for making policy.” Proponents of removing Chevron argue that the doctrine created its own regulatory uncertainty, because the real-world impacts of a law could shift considerably every four years, from one presidential administration to the next. Chevron’s refinery outside Los Angeles. The Chevron doctrine arose from a challenge to the Clean Air Act in 1984 and the EPA’S definition of a single “source” of pollutants, which could refer to an entire factory or a single furnace. “By its sheer breadth, Chevron fosters unwarranted instability in the law, leaving those attempting to plan around agency action in an eternal fog of uncertainty,” Roberts wrote in the majority opinion. In Loper Bright, for instance, a group of fishermen who operate along the Northeast coast had objected to the National Marine Fisheries Association’s rule, which could require fishing industries to pay up to 20% of their revenue for on-board observers. They pointed out that Congress expressly limits payments to 2%-3% of what they earned and said that the agency’s interpretation went too far in what it deemed “necessary and appropriate” for conservation. “By its sheer breadth, Chevron fosters unwarranted instability in the law, leaving those attempting to plan around agency action in an eternal fog of uncertainty.” Under Chevron, the ability to update interpretations of existing law allowed agencies to adjust how they enforce the laws in light of advancing scientific knowledge and changing realities. During the Obama administration, for example, Chevron allowed the EPA to redefine individual “sources” of pollutants under the Clean Air Act yet again. In 2016, the EPA issued a new rule that requires oil and gas well operators to check wells for methane leaks, a major source of greenhouse gas emissions. More recently, the Bureau of Land Management issued a new public-lands rule, which elevated “conservation” to the same level of importance as energy and mining — a change made possible by reinterpreting the Federal Land Policy Management Act’s directive to balance “multiple uses” of public lands. Now, a wide range of environmental legislation and policy — from the Endangered Species Act to tax incentives under the Inflation Reduction Act — could be called into question, with the judicial branch responsible for filling in gaps in written law. The broader context of today’s decision, said Sanne Knudsen, professor of environmental law at the University of Washington, is that the Supreme Court seems to be on a deregulatory trend. She pointed to two separate cases challenging the Clean Water Act’s interpretation of the “waters of the United States.” In 1985, the year after Chevron came into force, the court took a deferential approach and allowed the EPA to include most wetlands in this definition. In a 2023 case, however, the court majority did not cite Chevron at all, resulting in a much narrower definition of U.S. waters that dramatically reduced law’s protections. The Chevron decision is a victory for business interests and conservative legal groups, which have fought federal government regulation for decades. They have found an ally in Roberts’ Supreme Court, which has supported business interests more consistently than any other court over the past century, according to reporting by E&E News. The most recent decision will only confirm this trend, with a ruling that enjoyed the resounding support of business interests, including the fossil fuel and meatpacking industries. Attorneys linked to Americans for Prosperity — the conservative legal group funded by Charles and the late David Koch, the petrochemical billionaires — represented the fishing interests in Loper Bright. Some states had preceded the Supreme Court in doing away with Chevron. Arizona, Utah and Colorado are among the more than 10 states that have laws to undo judicial deference to agencies. If a state wants to preserve deference, its Legislature can enshrine this process into law. But at the federal level, the old precedent is gone, and the onus to write clear laws will fall to a divided Congress. “In a world where Congress is functioning, Congress can check the courts,” Knudsen said, “If Congress were doing its job, quite frankly, the concerns around this would be a lot more muted.”

3. The plan fiats Congress:
a. The ‘United States federal government’ is the three federal branches. 
U.S. Legal ’16 [U.S. Legal; 2016; Organization offering legal assistance and attorney access; U.S. Legal, “United States Federal Government Law and Legal Definition,” https://definitions.uslegal.com/u/united-states-federal-government/]
The United States Federal Government is established by the US Constitution. The Federal Government shares sovereignty over the United Sates with the individual governments of the States of US. The Federal government has three branches: i) the legislature, which is the US Congress, ii) Executive, comprised of the President and Vice president of the US and iii) Judiciary. The US Constitution prescribes a system of separation of powers and ‘checks and balances’ for the smooth functioning of all the three branches of the Federal Government. The US Constitution limits the powers of the Federal Government to the powers assigned to it; all powers not expressly assigned to the Federal Government are reserved to the States or to the people.
4. Being Congress is a side-constraint. ‘Resolved’ requires a legislative instrument. 
LSA ’5 [Louisiana State Legislature; 2005; Governing body of the state of Louisiana; Louisiana State Legislature, “Legislative Glossary,” https://www.legis.la.gov/legis/Glossary.aspx]
Resolution
A legislative instrument that generally is used for making declarations, stating policies, and making decisions where some other form is not required. A bill includes the constitutionally required enacting clause; a resolution uses the term "resolved". Not subject to a time limit for introduction nor to governor's veto. (Const. Art. III, §17(B) and House Rules 8.11, 13.1, 6.8, and 7.4 and Senate Rules 10.9, 13.5 and 15.1)

2NC---AT: PDCP---Top Level
Perm do the CP is severance. Reject it.
1. It’s not necessary. Perm do both is a sufficient test for the intrinsicness of a net benefit. If the plan is not likely a statute, then do both solves the net benefit because it wouldn’t implicate Chevron deference.
2. But it is bad. 
a. It makes the aff conditional. All neg strategy is predicated off likely plan implementation. A different plan being an example of topical action isn’t defending their plan. Plan-focus is key to all neg ground. You should not be able to vote aff on something that is literally not the plan. 2AC reclarification of what they fiat makes them a moving target, we asked in cross-x and they [were vague, which means they are choosing not to explicitly fiat something and it’s up for debate and we’ve read ev on it][specificied and that means we can’t even rely on what they said in cross-x]
b. It evades core neg ground. Our offense on theory prove this is core of the topic and there’s plenty of aff ground. 
3. It’s reciprocal. Plan text in a vacuum. The shoe’s on the other foot, now wear it

2NC---Theory
This CP is good:
1. RESEARCH. It forces investigating a distinction grounded in the literature. 
Christopoulou ’21 [Danai, Nikolaos Papageorgiadis, Chengang Wang & Georgios Magkonis; April 23; Senior Lecturer (Associate Professor) in Strategy and International Business and the University of Liverpool Management school, currently the Director of Education for the SIBE group and the Director of Studies for the BA International Business programme; Management International Review, “IPR Law Protection and Enforcement and the Effect on Horizontal Productivity Spillovers from Inward FDI to Domestic Firms: A Meta-analysis,” Volume 61]
The way that law is enforced (or not) in practice is distinct to the existence of law on the books since enforcement depends on the behaviour of public agents (Dixit 2009). While IPR law in a country is codified and evidenced in writing in the legislative books of its IPR system, it is subject to the interpretation of the judiciary and other public IPR enforcement agents such as customs, police and trading standards. This is because the application of IPR law in practice is at the discretion of IPR enforcement agents who are bounded by the legislative norms of their perspective country (Hebert and McLemore 1973). The extent to which the public IPR enforcement agents will effectively engage and enforce IPR will be influenced by their ‘shared sets of beliefs’ about IPR infringement and if they consider an IPR infringing activity to be illegal. Also, even if the IPR legislative framework in a host country includes laws that enable punitive sanctions to IPR infringers, these may never be utilized by the judiciary or not enforced in practice by the customs officials. The same IPR laws available in two different countries may be applied differently depending on the way that the IPR law is decoded and interpreted by the IPR enforcement agents of the country (e.g., punitively in one country and non-punitively in another). Strong public IPR enforcement is expected to prevail in countries where public IPR enforcement agents effectively prosecute IPR infringement and judiciary independently and transparently apply IPR law in practice (Pajunen 2008). In contrast, weak public IPR enforcement is expected to be witnessed in countries with opaque, arbitrary and ineffective judiciary and enforcement authorities who are more receptive to corrupt practices and/or unlikely to enforce the IPR laws in practice because of lack of legislative/social norms conducive to law enforcement (Maskus 2004).
2. NEG GROUND. This is an aff-biased topic with no generics. Testing the statutory key warrants is critical functional limit.
3. EDUCATION. It's a distinction with a difference. Strengthening is a change in law of scope of coverage, duration, or remedies---they shouldn’t be able to defend only enforcement. 
Christopoulou ’21 [Danai, Nikolaos Papageorgiadis, Chengang Wang & Georgios Magkonis; April 23; Senior Lecturer (Associate Professor) in Strategy and International Business and the University of Liverpool Management school, currently the Director of Education for the SIBE group and the Director of Studies for the BA International Business programme; Management International Review, “IPR Law Protection and Enforcement and the Effect on Horizontal Productivity Spillovers from Inward FDI to Domestic Firms: A Meta-analysis,” Volume 61]
The strength of IPR systems depends on two distinct elements of a country’s institutional environment, the strength of IPR law protection and the effectiveness of public IPR enforcement (Peng et al. 2017a). Existing studies on the effect of national IPR systems on inward FDI horizontal productivity spillovers to domestic firms however, focus solely on the effect of IPR law protection (Arora 2009) and are therefore likely to suffer from biased results. Studies ignoring the effect of the strength of public IPR enforcement are likely to systematically overestimate the effect of IPR law protection strength (Papageorgiadis and Sofka 2020). This could also explain the mixed results in the existing literature, such as the finding of negative (Iršová and Havránek 2013), positive (Yi et al. 2015), and insignificant (Smeets and de Vaal 2016) effects on FDI horizontal productivity spillovers from inward FDI. Focusing on only one element of IPR systems in their empirical modelling but arguing for the importance of IPR systems overall, existing studies de facto assumed that both IPR law protection and the effectiveness of public IPR enforcement developed equally over time and have a uniform effect on inward FDI horizontal productivity spillovers. This leads to biased estimates of the effect of IPR law protection in each respective study and the mixed findings across studies and hence handicaps research narratives of the impact of IPR protection on inward FDI horizontal productivity spillovers to domestic firms.
The contemporary context of IPR systems internationally after the signing of the Trade-Related Aspects of Intellectual Property Rights (TRIPS) agreement in 1995 is substantially different to the way it is theorized in the existing literature. Although most countries have significantly increased the availability of IPR law protection in their IPR systems after TRIPS, the effectiveness with which the IPR laws and legal mechanisms are enforced in practice by public authorities continues to be questionable for many countries (Athreye et al. 2020; Papageorgiadis and McDonald 2019; Peng et al. 2017a, 2017b). This is because although the TRIPS agreement requires signatory countries to provide a number of specific legislative procedures in relation to enforcement mechanisms, it does not set any obligations/requirements regarding how effectively IPR laws are enforced by relevant public agents in practice (WTO 2017). Therefore, while most WTO countries nowadays offer IPR law protection that is generally comprehensive (Park 2008; Peng et al. 2017a), the levels of effectiveness of public IPR enforcement continue to vary significantly between countries (Brander et al. 2017; Papageorgiadis and McDonald 2019).
In this paper we contribute to the literature by integrating the public IPR enforcement element into the study of the effect of IPR systems on horizontal productivity spillovers from inward FDI to domestic firms. We do so by building on and extending the meta-analytical databases of horizontal productivity spillovers to domestic firms from inward FDI and approaches developed by Meyer and Sinani (2009) and Iršová and Havránek (2013). First, we introduce in the established theoretical and empirical frameworks the distinct effect of the strength of public IPR enforcement element of IPR institutions on horizontal productivity spillovers from inward FDI to domestic firms. The incorporation of the public enforcement element of IPR systems allows us to disentangle the effect of IPR enforcement from that of IPR law protection on horizontal productivity spillovers from inward FDI. We find that both the strength of public IPR enforcement and IPR law protection have a significant positive effect on horizontal productivity spillovers from inward FDI. This finding confirms the importance of considering the distinctive direct effect of public IPR enforcement strength on horizontal spillovers from inward FDI and international technology transfer, as accentuated by Arora (2009), Maskus (2004), and Brander et al. (2017).
Second, we contribute to the literature by conceptualizing and identifying the moderating role of public IPR enforcement strength on the effect that the strength of IPR law protection has on the horizontal productivity spillovers from inward FDI to domestic firms. Our empirical finding reveals that the effectiveness of public IPR enforcement has a negative moderating effect, indicating that in countries where both IPR law protection and public IPR enforcement are strong, the domestic firms may experience less horizontal productivity spillovers from inward FDI because foreign firms are able to exercise market power and stifle the competition from domestic firms (Fisher and Oberholzer-Gee 2013). This finding suggests that the diverging assertions and empirical findings of the previous studies probably relate to the uncaptured indirect effect of the second element of IPR systems in those studies. By identifying this distinctive moderating role of the strength of public IPR enforcement on the effect of the strength of IPR law protection, we gather important implications for policy making. The strengthening of both IPR law protection and public IPR enforcement in a host country are expected to boost horizontal productivity spillovers from inward FDI to domestic firms. However, policy makers need to monitor closely the strengthening of IPR protection and enforcement in their country and seek to timely identify when the productivity spillovers start to be hindered by the potential existence of a technological monopoly of MNEs. This can be done through the monitoring of the overall functioning of specific industries by e.g., monitoring the number of IPRs owned by MNEs, large firms or/and business groups and the number of IPR litigation cases taking place within an industry. It can also be done by reducing the strength of IPR law protection (e.g., shorten the protection period) in areas where moderate protection is expected to be more conducive for innovation and firm productivity growth (Brander et al. 2017) or increasing the maintenance fee for patents that are not practiced, but owned for pre-emptive purposes.
IPR systems comprise of two distinct elements: (a) IPR protection and (b) public IPR enforcement (Khoury et al. 2014; Peng et al. 2017a). The IPR protection element relates to the availability of IPR law as this appears in the statutes of a country’s legislative framework. The range of IPR law in a country determines which intellectual assets can receive IPR protection, the duration of IPR protection (e.g., typically 20 years for patents) and the available legal sanctions that can be used by IPR enforcement agents (OECD 2014). For example, IPR law in a country determines the level and range of fines that IPR infringers may be sentenced with if convicted for IPR violation. Countries offering strong IPR protection generally provide legislative frameworks that offer IPR protection coverage to a wide type of IPR assets and a wide number of legal enforcement mechanisms for use by the IPR enforcement agents (Ginarte and Park 1997). In contrast, weak IPR law protection relates to the provision of some IPR protection however, protection may not be available for many other types of IPR that receive protection in other countries. There are differences in the availability and range of IPR law protection between countries internationally such as country specific legal exemptions or lack of IPR law availability for specific IPR assets e.g., the patentability of software and plant and animal varieties (Park 2008). Therefore, while IPR owners may be awarded IPR protection in one country they may not be able to register and protect their rights in another country. In addition, the available laws related to the enforcement of IPR may not provide a range of legal options to IPR enforcement agents to carry out their operations effectively. For example, this can relate to the potential lack of legislation that allows IPR enforcement agents to award and enforce preliminary injunctions in IPR infringement cases.

4. PUNISHES VAGUE PLANS. They can specify the best actor if they think it doesn’t have to be Congress. They just have to defend it. If the CP is unbeatable, then they should read it on the aff.   
2NC---AT: PDCP---Copyright
Perm severs. Normal means for the plan is Congress
Supreme Court 3 [Opinion of the Supreme Court; delivered by Justice Ginsberg; ELDRED V. ASHCROFT (01-618) 537 U.S. 186 (2003); No. 01-618; 1/15/3; https://www.law.cornell.edu/supct/pdf/01-618P.ZO; Accessed 6/30/24]//maikle
We have also stressed, however, that it is generally for Congress, not the courts, to decide how best to pursue the Copyright Clause’s objectives. See Stewart v. Abend, 495 U.S., at 230 (“Th[e] evolution of the duration of copyright protection tellingly illustrates the difficulties Congress faces … . [I]t is not our role to alter the delicate balance Congress has labored to achieve.”); Sony, 464 U.S., at 429 (“[I]t is Congress that has been assigned the task of defining the scope of [rights] that should be granted to authors or to inventors in order to give the public appropriate access to their work product.”); Graham, 383 U.S., at 6 (“Within the limits of the constitutional grant, the Congress may, of course, implement the stated purpose of the Framers by selecting the policy which in its judgment best effectuates the constitutional aim.”). The justifications we earlier set out for Congress’ enactment of the CTEA, supra, at 14—17, provide a rational basis for the conclusion that the CTEA “promote[s] the Progress of Science.”


2NC---AT: CP then Plan
1. It’s severance. 
a. ‘Should’ is immediate.
Summers ’94 [Edward; November 8; Justice of the Oklahoma Supreme Court; Oklahoma State Courts Network, “Kelsey v. Dollarsaver Food Warehouse of Durant,” https://www.oscn.net/applications/oscn/DeliverDocument.asp?CiteID=20287#marker3fn13]
[bookmark: marker2fn13][bookmark: marker2fn14][bookmark: marker2fn15][bookmark: marker2fn16]4 The legal question to be resolved by the court is whether the word "should" 13 in the May 18 order connotes futurity or may be deemed a ruling in praesenti.14 The answer to this query is not to be divined from rules of grammar;15 it must be governed by the age-old practice culture of legal professionals and its immemorial language usage. To determine if the omission (from the critical May 18 entry) of the turgid phrase, "and the same hereby is", 1 -- makes it an in futuro ruling - i.e., an expression of what the judge will or would do at a later stage - or 2 -- constitutes an in in praesenti resolution of a disputed law issue, the trial judge's intent must be garnered from the four corners of the entire record.16
Footnote 13: 
13 "Should" not only is used as a "present indicative" synonymous with ought but also is the past tense of "shall" with various shades of meaning not always easy to analyze. See 57 C.J. Shall § 9, Judgments § 121 (1932). O. JESPERSEN, GROWTH AND STRUCTURE OF THE ENGLISH LANGUAGE (1984); St. Louis & S.F.R. Co. v. Brown, 45 Okl. 143, 144 P. 1075, 1080-81 (1914). For a more detailed explanation, see the Partridge quotation infra note 15.
Certain contexts mandate a construction of the term "should" as more than merely indicating preference or desirability. Brown, supra at 1080-81 (jury instructions stating that jurors "should" reduce the amount of damages in proportion to the amount of contributory negligence of the plaintiff was held to imply an obligation and to be more than advisory); Carrigan v. California Horse Racing Board, 60 Wash. App. 79, 802 P.2d 813 (1990) (one of the Rules of Appellate Procedure requiring that a party "should devote a section of the brief to the request for the fee or expenses" was interpreted to mean that a party is under an obligation to include the requested segment); State v. Rack, 318 S.W.2d 211, 215 (Mo. 1958) ("should" would mean the same as "shall" or "must" when used in an instruction to the jury which tells the triers they "should disregard false testimony").
Footnote 14: 
14 In praesenti means literally "at the present time." BLACK'S LAW DICTIONARY 792 (6th Ed. 1990). In legal parlance the phrase denotes that which in law is presently or immediately effective, as opposed to something that will or would become effective in the future [in futurol]. See Van Wyck v. Knevals, 106 U.S. 360, 365, 1 S.Ct. 336, 337, 27 L.Ed. 201 (1882).
2. It’s intrinsic.
a. Textually. Adds the word then
b. Functionally. They add a time they are fiating not doing the plan. 

3. The aff has to be immediate.
a. If not, vote neg on presumption. It would likely take forever. 
b. Key to neg ground. Future fiat would kill disads and kritiks. 

2NC---!---Climate
Chevron key to emissions reductions
Jean Chemnick 6-26, Covers climate change at EPA and other agencies. She has 15 years of experience covering energy and environment on Capitol Hill, the executive branch, and multilateral institutions including the United Nations and World Bank, “What Chevron’s end could mean for EPA climate regulations”, https://www.eenews.net/articles/what-chevrons-end-could-mean-for-epa-climate-regulations/, 6-26-24
In one well-known case, the Supreme Court relied on the Chevron doctrine in 2014 when it upheld EPA emissions reduction standards for 28 states whose air pollution crossed state lines and harmed downwind neighbors. Although the Clean Air Act is vague on the issue, the court ruled that EPA had reasonably interpreted its authority under the law.
It’s unclear how far the court’s conservative majority will go in its decision.
If the court takes an aggressive step and scuttles the Chevron doctrine, the ruling could make new regulations less ambitious by forcing agencies to consider how courts will interpret statutes that are vague or ambiguous.
“This is something that both progressives and conservatives should be concerned about, if the court is going to start being the policy arbiter,” said Stan Meiburg, a former EPA acting deputy administrator.
Some conservatives say a Supreme Court decision knocking down Chevron could upend EPA’s current climate strategy because it would make courts less apt to accept agency determinations that a judge finds dubious.
EPA’s final rule in April limiting emissions from power plants fueled by coal or natural gas “is incredibly legally vulnerable” if the Supreme Court weakens the Chevron defense, said Andrew Wheeler, who ran the agency under President Donald Trump.
“This is the case that several of the conservative justices on the Supreme Court have been waiting for — that is, I think, custom-made for justices who want to rein in or reverse Chevron,” Wheeler said in a recent “POLITICO Energy” podcast.
Wheeler said the Biden administration “should have waited” until after the court rules on Chevron to propose regulations that could force high-emitting power plants to cut emissions by 90 percent in eight years.
“If Biden is reelected, he’s going to have to redo that regulation anyway, because of [the] Chevron deference case coming out,” said Wheeler, who was an adviser to Virginia Gov. Glenn Youngkin (R) until March.
Jeff Holmstead, an EPA air chief under President George W. Bush and a partner at Bracewell, said a Supreme Court decision limiting or eliminating Chevron could prompt courts to scrutinize agency determinations more closely.
Under three presidents, EPA regulated carbon emissions through a Clean Air Act provision that requires agencies to identify a “best system of emissions reduction” for each category of pollution sources. A best system must be “adequately demonstrated” considering costs and factors such as pollution.
EPA does not require polluters to use the “best system.” Rather, they must reduce emissions to a level that could be achieved using the “best system.”
EPA’s new power plant rule makes carbon capture and storage the “best system.” That requires plants to make ambitious cuts equivalent to a CCS system that captures 90 percent of carbon emissions.
But there is currently only one commercial-scale coal plant operating in the U.S. with CCS — and no gas plants.
With only one CCS project in operation, Holmstead said, EPA would struggle to prove to a court that the technology is “adequately demonstrated.” And courts are unlikely to take EPA’s word for it.
“That’s an example of a case where the idea [is] that it’s not EPA defining what statutory terms mean, it’s the courts,” Holmstead said. “And I think it makes it pretty hard for EPA to argue that CCS has been adequately demonstrated considering costs and other energy impacts.”
Extinction
Carrington PHD 22 Carrington, Damian (Damian Carrington is an environment editor at the Guardian), 8-1-2022, "Climate endgame: risk of human extinction ‘dangerously underexplored’," https://www.theguardian.com/environment/2022/aug/01/climate-endgame-risk-human-extinction-scientists-global-heating-catastrophe  // Churchill PH
The risk of global societal collapse or human extinction has been “dangerously underexplored”, climate scientists have warned in an analysis. They call such a catastrophe the “climate endgame”. Though it had a small chance of occurring, given the uncertainties in future emissions and the climate system, cataclysmic scenarios could not be ruled out, they said. “Facing a future of accelerating climate change while blind to worst-case scenarios is naive risk management at best and fatally foolish at worst,” the scientists said, adding that there were “ample reasons” to suspect global heating could result in an apocalyptic disaster. The international team of experts argue the world needs to start preparing for the possibility of the climate endgame. “Analysing the mechanisms for these extreme consequences could help galvanise action, improve resilience, and inform policy,” they said. Explorations in the 1980s of the nuclear winter that would follow a nuclear war spurred public concern and disarmament efforts, the researchers said. The analysis proposes a research agenda, including what they call the “four horsemen” of the climate endgame: famine, extreme weather, war and disease. They also called for the Intergovernmental Panel on Climate Change to produce a special report on the issue. The IPCC report on the impacts of just 1.5C of heating drove a “groundswell of public concern”, they said. “There are plenty of reasons to believe climate change could become catastrophic, even at modest levels of warming,” said Dr Luke Kemp at the University of Cambridge’s Centre for the Study of Existential Risk, who led the analysis. “Climate change has played a role in every mass extinction event. It has helped fell empires and shaped history. “Paths to disaster are not limited to the direct impacts of high temperatures, such as extreme weather events. Knock-on effects such as financial crises, conflict and new disease outbreaks could trigger other calamities.” The analysis is published in the journal Proceedings of the National Academy of Sciences and was reviewed by a dozen scientists. It argues that the consequences of global heating beyond 3C have been underexamined, with few quantitative estimates of the total impacts. “We know least about the scenarios that matter most,” Kemp said. A thorough risk assessment would consider how risks spread, interacted and amplified, but had not been attempted, the scientists said. “Yet this is how risk unfolds in the real world,” they said. “For example, a cyclone destroys electrical infrastructure, leaving a population vulnerable to an ensuing deadly heatwave.” The Covid pandemic underlined the need to examine rare but high-impact global risks, they added. Particularly concerning are tipping points, where a small rise in global temperature results in a big change in the climate, such as huge carbon emissions from an Amazon rainforest suffering major droughts and fires. Tipping points could trigger others in a cascade and some remained little studied, they said, such as the abrupt loss of stratocumulus cloud decks that could cause an additional 8C of global warming. The researchers warn that climate breakdown could exacerbate or trigger other catastrophic risks, such as international wars or infectious disease pandemics, and worsen existing vulnerabilities such as poverty, crop failures and lack of water. The analysis suggests superpowers may one day fight over geoengineering plans to reflect sunlight or the right to emit carbon. “There is a striking overlap between currently vulnerable states and future areas of extreme warming,” the scientists said. “If current political fragility does not improve significantly in the coming decades, then a belt of instability with potentially serious ramifications could occur.” There were further good reasons to be concerned about the potential of a global climate catastrophe, the scientists said: “There are warnings from history. Climate change has played a role in the collapse or transformation of numerous previous societies and in each of the five mass extinction events in Earth’s history.”   Domino-effect of climate events could move Earth into a ‘hothouse’ state Read more  New modelling in the analysis shows that extreme heat – defined as an annual average temperature of more than 29C – could affect 2 billion people by 2070 if carbon emissions continue. “Such temperatures currently affect around 30 million people in the Sahara and Gulf Coast,” said Chi Xu, at Nanjing University in China, who was part of the team. “By 2070, these temperatures and the social and political consequences will directly affect two nuclear powers, and seven maximum containment laboratories housing the most dangerous pathogens. There is serious potential for disastrous knock-on effects.” The current trend of greenhouse gas emissions would cause a rise of 2.1-3.9C by 2100. But if existing pledges of action are fully implemented, the range would be 1.9-3C. Achieving all long-term targets set to date would mean 1.7-2.6C of warming. “Even these optimistic assumptions lead to dangerous Earth system trajectories,” the scientists said. Temperatures more than 2C above pre-industrial levels had not been sustained on Earth for more than 2.6m years, they said, far before the rise of human civilisation, which had risen in a “narrow climatic envelope” over the past 10,000 years. “The more we learn about how our planet functions, the greater the reason for concern,” said Prof Johan Rockström, at the Potsdam Institute for Climate Impact Research in Germany. “We increasingly understand that our planet is a more sophisticated and fragile organism. We must do the maths of disaster in order to avoid it 
2NC---I/L---EPA Regs
Chevron deference solves emissions.
Noah Feldman 18, J.D. from Yale Law School, Professor at Law at Harvard Law School, Ph.D. in Oriental Studies from Oxford University, 7-19-2018, "Tipping the Scales," https://www.nybooks.com/articles/2018/07/19/supreme-court-tipping-scales/
Environmental regulation is the final area in which an activist conservative Court could have a substantial effect. The source of the Court’s power here lies in the relationship between environmental legislation and regulation. In general, Congress has chosen to deal with the environment by passing very general laws and delegating the authority to implement them to regulatory agencies like the Environmental Protection Agency.
An activist conservative Court could make life difficult for a Democratic EPA by blocking regulation directly, declaring it “arbitrary and capricious” under the Administrative Procedure Act. The courts are only supposed to use this tool to block actions that are genuinely irrational or that exceed the agency’s legal authority; but the Court could deploy it much more aggressively than has been done in the past.
In practice, environmentalists could try to get around such a judicial barrier by lobbying Congress to pass laws directing that a specific regulation be adopted, rather than delegating so much authority to the EPA. If public opinion were strongly enough in favor of increased environmental protection, a Democratic Congress and president could probably get some regulation adopted despite judicial resistance.
A conservative Court could also impede environmental reform by second-guessing agencies’ interpretations of federal law. According to what is known as the “Chevron doctrine,” when federal law is ambiguous, the Court will defer to an agency’s interpretation of the law provided it is reasonable. This doctrine is intended to give substantial power to agencies, binding the hands of judges who might otherwise disagree with the agencies’ policies.
Today Chevron is under attack, most prominently from Gorsuch, who has written disparagingly of the idea that courts would have anything less than full control over the meaning of federal statutes. This is bad news for environmental regulation—and that is almost certainly part of the point. A Court that does not defer to an agency’s interpretation of federal law can substitute its own policy judgment for that of the agency. If that agency is the EPA, and its judgment is being used to expand environmental protection, then a conservative Court that overturned Chevron or weakened its rule of deference would stand ready to reverse the agency’s course.
Chevron decision is key for multiple cases that determined the EPA’s ability to regulate on emissions, pollution, and water protection.
Dawn Reeves 24, Senior Correspondent, Inside EPA at Inside Washington Publishers, “JUSTICES' LOOMING CHEVRON DECISION COULD IMPERIL SCORES OF EPA RULES” https://advance-lexis-com.proxy.lib.umich.edu/document/?pdmfid=1516831&crid=2263c077-582d-4a42-b679-f4c1359d76af&pddocfullpath=%2Fshared%2Fdocument%2Fnews%2Furn%3AcontentItem%3A6BCR-JSR1-DY0P-G004-00000-00&pdcontentcomponentid=297280&pdteaserkey=sr0&pditab=allpods&ecomp=h6yyk&earg=sr0&prid=2cd1e8c4-253e-47ec-928b-92f9cc259e48, Lexis, 2-21-24,
Among the EPA rules that the high court has upheld on Chevron grounds are measures addressing air permits for greenhouse gases, interstate ozone requirements, state water quality certifications, cooling water intake rules and Endangered Species Act (ESA) considerations in state water permit delegations, among others.
The SG's brief noted that "all relevant stare decisis considerations weigh against the radical step" of overturning the doctrine. "[Over]ruling Chevron would threaten the settled expectations of parties who have relied on agency rules or orders upheld under it," the brief warned, and would "undermine the actual integrity of the judicial process."
Several EPA cases feature in the high court's Chevron jurisprudence including Utility Air Regulatory Group v. EPA, where the court held 9-0 in 2014 that EPA is allowed to interpret "air pollutant" under the Clean Air Act in a context-appropriate way, given that the existing permitting scheme would compel EPA to regulate tens of thousands of small facilities' GHG emissions.
Though EPA overstepped its authority in trying to regulate GHGs, the court held that EPA's decision was within the boundaries of its Chevron discretion, according to the Oyez blog, a free law project from Cornell's Legal Information Institute, Justia, and Chicago-Kent College of Law.
Another Chevron case is EPA v. EME Homer City Generation, also from 2014, where the court in a 6-2 holding reinstated EPA's Cross-State Air Pollution Rule after finding EPA acted within its authority in creating the cap-and-trade program.
A third, Entergy Corp. v. Riverkeeper, Inc., was decided in 2009 and held 5-4 that EPA has discretion to use a cost-benefit analysis in setting national performance standards for cooling water intake structures.
The SG's filing also lists National Association of Home Builders v. Defenders of Wildlife, a 2007 holding that the ESA did not require EPA to apply additional criteria when evaluating a transfer of pollution control jurisdiction under the Clean Water Act; and PUD No. 1 of Jefferson County v. Washington Department of Ecology where the court ruled 7-2 in favor of Washington State's Clean Water Act certification project to impose water flow requirements to protect salmon and steelhead in 1994.
One environmentalist cites the PUD No. 1 case as a prime example of why precedent is important, noting the Biden administration last fall finalized a rule that adhered to the broader interpretation upheld by that decision, reversing a Trump-era rule that took a narrower interpretation of state water quality certification powers.
The Biden rule should be "upheld under the precedent set in the 1994 holding, but because it was based on Chevron," the outcome is murky if the court tosses the doctrine, the environmentalist notes. "This recent Biden rule and the fact that there happened to be Supreme Court authority upholding EPA's interpretation is a good example of where this problem could come up," the source says. Clean Air Act
Any decision may bring specific peril for a host of Clean Air Act regulations -- including national ambient air quality standards, hazardous air pollutant limits and motor vehicle emission rules -- should the court toss Chevron on Administrative Procedure Act (APA) grounds, according to Ryan Morris, a lawyer with Workman Nydegger.

Climate regulations are eroded by Chevron. 
Skibell ‘6/28 [Arianna; June 28; Arianna has covered the intersection of energy, environment and policy for close to a decade. Before anchoring Power Switch, she covered climate and transportation and the Federal Energy Regulatory Commission. Arianna holds a master's degree in journalism from Columbia University; “What to make of the death of Chevron,” https://www.politico.com/newsletters/power-switch/2024/06/28/what-to-make-of-the-death-of-chevron-00165770] /vishwa 
The Supreme Court today made it harder for environmental agencies or any other regulators to defend their actions in court — putting at risk rules designed to tackle far-reaching problems such as climate change.
Environmentalists are particularly concerned that the 6-3 decision to toss the Chevron doctrine — one of the most widely cited precedents in the court’s history — could undercut a flurry of ambitious rules from the Biden administration to slash planet-warming pollution.
The ruling “undermines vital protections for the American people at the behest of powerful polluters,” said Vickie Patton, general counsel for the Environmental Defense Fund, in a statement.
For 40 years, the Chevron doctrine directed courts to defer to federal agencies’ readings of unclear statutes, as long as those readings are reasonable. The idea was that agency staff, including scientists and economists, had more expertise than judges in interpreting abstract concepts such as “in the public interest.” But conservative legal theorists have argued it’s an abdication of judicial responsibility.
And while Chevron has fallen out of favor in recent years with the conservative-dominated Supreme Court, lower courts have still used it to uphold agency rules. Until now.
The court’s decision could imperil President Joe Biden’s recent regulations meant to cut greenhouse gas emissions from vehicles, power plants, and oil and gas operations, all of which are winding their way through the courts. Without those rules, reaching his administration’s goal of halving atmospheric pollution by decade’s end is likely impossible.
But some environmental advocates say they are less worried about climate regulations, which they say are on strong legal footing without relying on the Chevron doctrine.
While the fall of Chevron marks a major victory for conservative activists whose mission has long been to shrink the federal government’s power, it could also stymie the next president’s agenda no matter who wins the White House this fall.
“A new administration won’t be able to adopt an alternative interpretation of a statute and expect judicial deference if a prior court has ruled another way,” said Cary Coglianese, a regulatory expert at the University of Pennsylvania Carey Law School.
Life after death: While the court’s decision marks a major blow to agencies’ authority, it may not be permanent. The court did not overturn the doctrine on constitutional grounds. That means Congress could step in and reinstate it, Coglianese said.
“Elections matter, and we might see Chevron rise from the ashes in the future,” he said.


2NC---NB---Exec Flex
Chevron strengthened the Executive at the expensive of the other branches.
Joseffer et al. 23 [Daryl Joseffer is executive vice president and chief counsel at the U.S. Chamber Litigation Center, the litigation arm of the U.S. Chamber of Commerce; *Andy Varcoe is deputy chief counsel at the U.S. Chamber Litigation Center, the litigation arm of the U.S. Chamber of Commerce; **Helgi Walker is a partner in Gibson, Dunn & Crutcher's Washington, D.C. office. She is co-chair of the firm's global Litigation Practice Group; ***Russell Balikian is a partner in the Washington, D.C. office of Gibson, Dunn & Crutcher; ***Jessica L. Wagner is an associate in the Washington, D.C. office of Gibson, Dunn & Crutcher; ****Edward Ferguson is an associate in the Washington, D.C. office of Gibson, Dunn & Crutcher; On Writ of Certiorari to the United States Court of Appeals for the District of Columbia Circuit; No. 22-45; 7/24/23; “BRIEF FOR AMICUS CURIAE THE CHAMBER OF COMMERCE OF THE UNITED STATES OF AMERICA IN SUPPORT OF PETITIONERS.”;  https://www.supremecourt.gov/DocketPDF/22/22-451/272688/20230724120208874_Chamber%20-%20Loper%20Bright%20Amicus%20Brief.pdf; Accessed 6/29/24]//maikle
First, easy deference to agency statutory interpretations incentivizes Congress to adopt—or leave in place—open-ended or vague statutes that operate as broad delegations of legislative authority. This practice is at odds with our government’s basic structural design. The Constitution vests “[a]ll legislative Powers” in Congress. U.S. Const. art. I, § 1 (emphasis added). The core of that legislative power is “to enact laws, or, in other words, to prescribe rules for the regulation of the society.” The Federalist No. 75, at 449 (Hamilton) (Clinton Rossiter ed., 2003). The text of Article I “permits no delegation of those powers.” Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 472 (2001); accord Wayman v. Southard, 23 U.S. (10 Wheat.) 1, 42–43 (1825) (Marshall, C.J.) (“It will not be contended that Congress can delegate . . . powers which are strictly and exclusively legislative.”). And where the Constitution does permit the Executive to participate in lawmaking, it carefully circumscribes that participation—the President may either approve and sign a bill, or otherwise return it to Congress. See U.S. Const. art. I, § 7. This process of bicameralism and presentment ensures democratic accountability, and largely limits the Executive to executing laws that Congress enacts. While some interpretive judgment may be necessary for the Executive to apply statutes to particular facts, the Constitution does not allow unilateral lawmaking in the Executive Branch.
Modern Chevron doctrine, supported by permissive non-delegation precedent, subverts this prohibition by allowing administrative agencies to enact rules governing private conduct based on strained interpretations of general language in existing statutes. The Court’s non-delegation precedents have been interpreted to allow Congress to delegate vast rulemaking power to agencies, so long as Congress provides some sort of “intelligible principle” to purport to guide their discretion. See generally Gundy v. United States, 139 S. Ct. 2116, 2138–42 (2019) (Gorsuch, J., dissenting) (tracing this development). Shielded from rigorous enforcement of non-delegation principles, agencies have routinely claimed broad authority to adopt new rules governing regulated entities. Congress allows—and, by enacting broad statutes, even invites—agencies to do so because many courts applying Chevron do not carefully analyze whether an agency’s interpretation of a statutory provision comports with the correct reading of that provision. Instead, courts all too quickly find “ambiguities” in statutory provisions – and then readily conclude that agencies’ interpretations of such provisions are “reasonable.” See, e.g., Pereira, 138 S. Ct. at 2120–21 (Kennedy, J., concurring).
In practice, this has meant that the Executive Branch can sidestep Congress and accomplish many policy objectives through agency rulemakings and enforcement actions without authorization by Congress. Cf. Biden v. Nebraska, 143 S. Ct. 2355, 2374 (2023) (“The Secretary’s assertion of administrative authority has conveniently enabled him to enact a program that Congress has chosen not to enact itself.” (brackets and quotation marks omitted)). And Congress, for its part, is incentivized to write statutes that deflect political heat and judicial scrutiny, knowing that agencies can seize upon vaguely worded or poorly drafted provisions to adopt rules that enjoy unique leeway in the courts and will still be treated as having the “‘force and effect of law.’” Perez v. Mortg. Bankers Ass’n, 575 U.S. 92, 96 (2015) (citation omitted). The combined effect of these strategic interests reverses the constitutional allocation of legislative power: The Executive becomes the primary engine of new “laws,” and—so long as the President supports those decisions— future congressional majorities cannot undo them without mustering a supermajority to enact new legislation that can override the President’s veto. Particularly in a gridlocked government, that “check” on Executive lawmaking power is cold comfort for regulated entities.


2NC---NB---Clog
A post-Chevron world emboldens businesses who otherwise would’ve never litigated because they lose.
Overley 6/29 [Jeff Overley is a reporter and editor-at-large at Law360, a legal news service based in New York City; Law360; 6/29/24; “Chevron's End Is Just The Start For Energized Agency Foes”; https://www.law360.com/consumerprotection/articles/1853029/chevron-s-end-is-just-the-start-for-energized-agency-foes; Accessed 6/29/24]//maikle
NCLA: New Civil Liberties Alliance
But whatever the outcome there, lawyers are confident in suggesting that regulators should brace themselves for more legal battles than they've been accustomed to fighting. For one thing, the NCLA on Friday announced the creation of a working group designed to "relentlessly fight rear-guard actions to prevent agencies from thwarting or ignoring this opinion — or from sneaking new forms of deference in the back door."
The fall of Chevron deference is also likely to make businesses and other entities more comfortable about investing in litigation that for years has tended to face very long odds. Chevron was so formidable that, frequently, "a regulated entity knew that it was going to lose," and so "they wouldn't bother bringing the suit," Kimberly said. "Now that Chevron is out the window, I think the willingness to bring those kinds of claims will be much greater, because the chance of winning is greater."
Chilakamarri echoed that outlook. "In a Chevron world, there were likely many agency interpretations that — while not the 'best' interpretation — were still within the zone of reasonableness," she said. "For many regulated entities, it may not have been worth the time and cost of litigation to challenge those interpretations. That will change in a post-Chevron world."
The cases are Loper Bright Enterprises et al. v. Gina Raimondo et al., number 22-451, and Relentless Inc. et al. v. U.S. Department of Commerce et al., number 22-1219, in the Supreme Court of the United States.
2NC---NB---Innovation
Chevron is key to innovation. Provides regulatory certainty for small businesses. 
Dubner et al. 23 [Jeffrey Dubner is a Chief Counsel at the Office of Commissioner Kotagal, Equal Employment Opportunity Commission, and a Legal Director at Democracy Forward Foundation, , a nonpartisan, national legal organization; *Kaitlyn Golden is a Senior Counsel at Democracy Forward Foundation; ** Skye Perryman is president and co-founder of Democracy Forward Foundation; On Writ of Certiorari to the United States Court of Appeals for the District of Columbia Circuit; No. 22-451; 9/22/24; “BRIEF OF SMALL BUSINESS ASSOCIATIONS AS AMICI CURIAE IN SUPPORT OF RESPONDENTS”; https://www.supremecourt.gov/DocketPDF/22/22-451/280229/20230922133356720_Amicus%20Brief%20of%20Small%20Business%20Associations.pdf; Accessed 6/29/24]//maikle
II. CHEVRON PROMOTES THE REGULATORY CERTAINTY NECESSARY FOR SMALL BUSINESSES.
This Court has recognized the “stabilizing purpose of Chevron.” City of Arlington, Tex. v. F.C.C., 569 U.S. 290, 307 (2013). Chevron provides a predictable framework for interpreting regulations, giving deference to agency decisions in the face of ambiguity and therefore allowing businesses to better rely on regulations and plan for the future. Chevron also promotes the rule of law by serving as a check on judicial power. Chevron deference has been shown to curb the judiciary from imposing its own ideological or policy-driven perspectives when interpreting regulations. Both create more stability in the regulatory environment, stability that is of critical importance for small businesses. Removing this framework will set off a cascade of consequences that will harm small businesses, stifle innovation, and undermine progress towards a more equitable economy. Small businesses must already navigate a dynamic and uncertain environment without being subject to the regulatory instability that would ensue if Chevron were overturned.
1. For nearly 40 years, Chevron has provided a consistent framework for court interpretation of regulations, resulting in a more uniform and predictable interpretation of regulations across time and geography.
Prior to Chevron, courts engaged in statute-by-statute evaluation of agency interpretations—a “font of uncertainty and litigation.”22 Federal courts provided some deference to agency interpretations. However, questions on the degree of deference that should be “given by courts to an agency’s interpretation of a statute produced a large number of statutory interpretation opinions that defy easy reconciliation.”23
This Court’s decision in Chevron resolved that inconsistency. By recognizing that “ambiguity in a statute” represents a legislative intent to “confer[] discretion upon the agency,” the Court ensured that all federal courts would apply the same framework for evaluating and determining whether to defer to regulations.24 This framework has governed for nearly 40 years. Since its imposition, regulated entities—including small businesses—have been able to justifiably rely on a predictable structure in which courts will interpret federal regulations when ordering their affairs, rather than being subject to the whiplash of unpredictable litigation and court decisions. It is reasonable for a business to assume that a regulation imposing a workplace safety standard will continue to apply five years down the line, knowing that in any legal challenge, a court would be instructed to rely on this reasonable interpretation in the face of ambiguity.
Petitioners’ amici suggest that Chevron does not engender predictability, as agencies can change their interpretation of an ambiguous statute.25 This misunderstands what is meant by “predictability.” To alter a preexisting regulatory interpretation, an agency is required to commence and complete notice-and-comment rulemaking. This is no small feat. Agencies are required to give affected parties— including interested small businesses and groups— an opportunity to provide comment. Small businesses are afforded special protections during notice and comment rulemaking. Pursuant to the Small Business Regulatory Enforcement Fairness Act (SBREFA) of 1996, certain agencies are required to meet with impacted small businesses prior to proposing rules that would have a significant economic impact on a substantial number of small entities.26 This process allows small businesses to weigh in—in advance—on ways that agencies can ease any regulatory burden, as well as to describe reliance interests that should be accorded consideration.
Formal rulemaking also takes time. One study estimated that the average length of time necessary to complete a rulemaking was four years, with a range of one to 14 years.27 So there is rarely a concern that small businesses will be jolted by sudden regulatory change.
No such protection and process are afforded with unconstrained judicial review. Under a regime without Chevron deference, the regulatory landscape could—and will—change overnight at almost any time due to a new interpretation by a single court. This would be particularly burdensome on small businesses, which do not have the resources to monitor all 107 federal courts for every pending lawsuit that could impact their business, much less participate in such cases. Without Chevron, small businesses would face untenable uncertainty.
Chevron likewise encourages the uniform interpretation of federal regulations across each of the 13 federal courts of appeal and the 94 federal district courts. By constraining the federal courts, it ensures that judges are likely to reach similar conclusions as to the reasonableness of a regulation regardless of their location.28 Without it, regulated entities might be subject to one interpretation of a federal regulation in Mississippi and another in Maine.29 This is particularly problematic given this Court’s “practical inability in most cases to give its own precise renditions of statutory meaning,” which “virtually assures that circuit readings will be diverse.”30 Thirteen Courts of Appeals applying different standards “would render the binding effect of agency rules unpredictable and destroy the whole stabilizing purpose of Chevron.” City of Arlington, Tex., 569 U.S. at 307.

Chevron good for small businesses. It preserves certainty necessary for investment decisions. 
Dubner et al. 23 [Jeffrey Dubner is a Chief Counsel at the Office of Commissioner Kotagal, Equal Employment Opportunity Commission, and a Legal Director at Democracy Forward Foundation, , a nonpartisan, national legal organization; *Kaitlyn Golden is a Senior Counsel at Democracy Forward Foundation; ** Skye Perryman is president and co-founder of Democracy Forward Foundation; On Writ of Certiorari to the United States Court of Appeals for the District of Columbia Circuit; No. 22-451; 9/22/24; “BRIEF OF SMALL BUSINESS ASSOCIATIONS AS AMICI CURIAE IN SUPPORT OF RESPONDENTS”; https://www.supremecourt.gov/DocketPDF/22/22-451/280229/20230922133356720_Amicus%20Brief%20of%20Small%20Business%20Associations.pdf; Accessed 6/29/24]//maikle
For a small business, anything that reduces risk and increases stability and predictability makes opening, survival, and growth more possible. A consistent regulatory environment can provide the uniformity and predictability small businesses need to thrive. When entrepreneurs know the rules of the playing field, they can determine the best next strategic move for their business. A well-structured regulatory environment can also put small businesses on even footing with big corporations, allowing Main Street to be competitive with Wall Street.
Chevron deference promotes that regulatory certainty. By creating a stable framework for courts to use when evaluating the validity of regulations, Chevron results in a more uniform and predictable interpretation of regulations. Chevron has also been shown to play a critical role in constraining the judiciary, ensuring that the judiciary’s policy preferences do not drive regulatory policy.
Overturning this Court’s nearly 40-year precedent as outlined in Chevron, as requested by Petitioners, would create untenable uncertainty for the world of small business. This Court should decline the invitation to do so.
Removal of chevron has multiple cascading, unintended, effects that destroy small business and disruptive innovation.
Bertino and Stasa 03/18 , (James A. Bertino Mechanical/Electromechanical Patent Prosecution), (Benjamin C. Stasa, Ph.D. Candidate Electrical, Computer, & Software Patent Prosecution) “From Patents to Policy: The Potential Ripple Effects of Revising the Chevron Doctrine “, 03-18-2024, https://www.brookskushman.com/insights/from-patents-to-policy-the-potential-ripple-effects-of-revising-the-chevron-doctrine/ (just a wonderful card with a small businesses impact) WC Parker 😂 😈
The Chevron doctrine, stemming from the 1984 Supreme Court case Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., has profoundly shaped the way U.S. regulatory agencies interpret and enforce federal statutes. By allowing agencies to exercise their expertise within their regulatory domain, provided their interpretations are reasonable, Chevron deference strikes a balance between legal oversight and regulatory efficiency. The U.S. Supreme Court recently heard oral arguments in the combined cases Loper Bright v. Raimondo and Relentless Inc. v. Department of Commerce. The fate of the Chevron doctrine hangs in the balance, and many commentators believe the Court will discard Chevron. Let’s discuss the implications of such a decision on intellectual property law and regulations, with a particular focus on what it might mean for smaller entities like technology startups. While the future remains uncertain, exploring the possible ramifications of such a legal shift offers valuable insight into how innovation and regulatory compliance might evolve. The Law of Unintended Consequences In evaluating the potential dismantling of the Chevron doctrine, it’s instructive to consider the principle known as “the law of unintended consequences” and the metaphor of Chesterton’s Fence. The latter, from the writings of G.K. Chesterton, suggests that one should not remove a fence without first understanding why it was erected in the first place. This wisdom underscores the importance of considering the original purpose and the potential ramifications of altering long-standing legal and regulatory structures, such as Chevron deference. The principle of Chesterton’s Fence—urging caution before removing established structures without understanding their purpose—is illustrated in the passage of the America Invents Act (AIA) of 2011. Enacted with the intention of streamlining the patent process and reducing litigation, the AIA marked the most significant overhaul of the U.S. patent system in decades. Among its reforms, the shift from a “first-to-invent” to a “first-inventor-to-file” system was aimed at simplifying the application process and aligning U.S. patent law with international standards. However, the AIA’s well-intentioned changes brought about unintended consequences that underscore the complexity of reforming existing laws—including intellectual property laws. Some smaller inventors and startups, which the patent system seeks to protect and encourage, found themselves at a disadvantage to larger counterparts, struggling with the increased pace and cost of filing patents in what has become more of a “race to the patent office” environment. This real-world example underscores not just the potential for unintended consequences within patent law, but also serves as a cautionary tale for broader regulatory environments. As the AIA’s reforms have shown, changes intended to simplify and improve one area of the law can lead to increased challenges for those it aims to benefit, particularly small entities and startups. This experience mirrors the concerns surrounding the potential overhaul of the Chevron doctrine. The doctrine, much like a proverbial fence, was established to address specific needs within the regulatory and judicial landscape, balancing agency expertise and judicial oversight. It has, over the decades, facilitated a certain predictability and efficiency in how federal statutes are interpreted and enforced, particularly in complex areas intersecting with intellectual property law. Intellectual property, by its nature, thrives on a delicate balance between protecting innovators’ rights and fostering a competitive, dynamic environment conducive to further innovation. As we await the Supreme Court’s ruling regarding the fate of the Chevron doctrine, it’s important to ponder the “fence” that Chevron represents—not just as a barrier but as a boundary that delineates roles and responsibilities within the federal regulatory framework. Removing this boundary without fully appreciating its function could introduce a series of unintended consequences, particularly for the realm of intellectual property. These consequences might manifest as increased litigation, higher barriers to entry for startups, and a chilling effect on the very innovation that intellectual property laws are designed to promote. The Potential Impact of Less Regulatory Deference on Intellectual Property The impending decision on the Chevron doctrine not only raises questions about the direction of the United States Patent and Trademark Office (USPTO), but also signals potential shifts across a spectrum of regulatory environments intersecting with intellectual property (IP). The USPTO, which relies on Chevron deference for interpreting complex statutes in patent law, exemplifies the immediate challenges of a post-Chevron landscape. Should this deference be curtailed, the agency’s decisions and regulations might face heightened scrutiny and uncertainty, complicating the patent examination process and affecting applicants’ strategies. This scenario at the USPTO serves as a microcosm for the broader regulatory ecosystem. Similar challenges could ripple through antitrust enforcement, where the FTC and DOJ navigate IP rights within competitive markets; biotechnology, where the FDA’s expedited approval processes for new medical innovations could slow; environmental law, with the EPA’s facilitation of green technologies potentially facing roadblocks; and telecommunications, as the FCC’s management of spectrum rights and net neutrality principles might encounter increased litigation. Each of these domains relies on a nuanced interpretation of laws that govern the balance between innovation, public interest, and market competition. Accordingly, a shift in Chevron deference, therefore, could potentially introduce a layer of unpredictability and legal complexity, affecting not just the USPTO but also the broader landscape of regulatory action that is intertwined with intellectual property. This interconnectedness underscores the need for careful consideration of the potential consequences that such a legal shift might entail for innovation and regulatory clarity across industries. Overarching Concerns for Small Entities “It is difficult to make predictions, especially about the future.” – Neil Bohrs, Nobel-prize winning physicist It’s impossible to predict exactly what the impact of overturning the Chevron doctrine will be, but it’s worth thinking about the effect on IP law and innovation, particularly related to small entities. In a landscape where regulatory guidance could become less predictable, these entities—already navigating the complexities of innovation and market entry—could find themselves disproportionately affected. Small entities and startups thrive on their agility to innovate and bring disruptive technologies to market. However, this agility is predicated on a stable legal and regulatory framework. Chevron deference arguably provides that—at least to a greater extent than the alternative. This enables smaller players to navigate patent laws and regulatory approvals with a greater degree of certainty. The potential erosion of this deference could potentially pose several challenges, including: Increased Legal Complexity and Costs: Without the guiding principle of Chevron deference, small entities may face a tangled web of regulatory interpretations, leading to increased litigation costs and legal complexities. For startups, where resources are finite, these additional expenses could divert crucial funding away from research and development, stifling innovation at its source. Difficulty in Raising Capital: Investors seek stability and predictability. The prospect of a more uncertain regulatory environment makes the task of securing investment potentially more daunting for small entities. The fear of protracted legal battles and the potential for sudden shifts in regulatory stance could deter investment in new and innovative ventures, particularly those that challenge the status quo. Barriers to Market Entry and Competitive Positioning: The ability to quickly adapt and bring innovations to market is a cornerstone of startup success. Chevron deference has arguably, at least to some extent, streamlined the regulatory approval process, allowing small entities to plan and execute their market entry strategies with confidence. Without it, the pathway to market could become more cumbersome, delaying the introduction of innovative products and services and affecting competitive positioning within the industry. Conclusion As the legal community and industry stakeholders await the Supreme Court’s decision, the exploration of these potential implications underscores the importance of preparing for a range of outcomes in the evolving landscape of IP law and innovation. As we navigate these complex issues, the wisdom of Chesterton’s Fence reminds us that in the pursuit of legal reform, understanding the foundations of our regulatory structures is paramount. Only then can we ensure that our efforts to foster innovation do not inadvertently undermine the very ecosystem we aim to protect.

2NC---UQ---Small Biz
Small businesses are uniquely at risk.
Drnevich and West 21 [Paul Louis Drnevich (Ph. D., Purdue) is an Associate Professor of Management at Hildegard College. He is also an Area Coordinator Strategy, Entrepreneurship, & Innovation (SEI), and Marillyn Hewson Faculty Fellow in Cyber Security U. Alabama, & Visiting Scholar Purdue; Joel West is a Professor of Entrepreneurship at Hildegard College; Professor Emeritus at Keck Graduate Institute; and Professor Emeritus at San José State University; 2/12/21; Journal of Small Business Management, 61:4, 1806-1841; “Performance implications of technological uncertainty, age, and size for small businesses”; DOI: 10.1080/00472778.2020.1867733; Accessed 7/3/24]//maikle
The implications of such environmental uncertainty for young and small businesses in the United States have been particularly salient in the 21st century. In 2001, the NASDAQ stock market crash and attacks of September 11 reduced consumer confidence, the availability of investment capital, and even faith in political institutions; prior research suggests that such shocks lead to a particularly high rate of new business failures (Honjo, 2000). In 2008, a global financial crisis brought bank failures and a contraction of both personal and small-business funding (DeVaughn & Leary, 2010). More recently, the job losses of the first two months of the COVID-19 crisis far surpass those lost over two years in the Great Recession (Coibion et al., 2020). Taken together, these changes in the external environment mean that entrepreneurs and small business managers had to confront extreme environmental uncertainty to a degree likely not witnessed in the United States for more than half a century.

Patent trolls are bad for small businesses.
Riess 23 [Dana Riess is CFO at Eximis Surgical Inc., an early-stage medical device company in Colorado. She is also managing partner at The Laminar Group, LLC, which provides finance, technology, supply chain, and international business consulting expertise to a wide variety of industries; Strategic Finance; Montvale Vol. 105, Issue 6, (Dec 2023): 32-37; “Small Business vs. Patent Trolls”; https://www.proquest.com/scholarly-journals/small-business-vs-patent-trolls/docview/2903935025/se-2?accountid=14667; Accessed 7/3/24]//maikle
Impact on Small Business and Innovation
Abusive patent lawsuits are on the rise, and the impact on American innovation is devastating. U.S. patent litigation statistics show that total litigation more than doubled from 2005 to a peak in 2011-2012 but has dropped by half since then. Most of that long-term trend has been driven by NPE companies whose primary focus is making money from patent licensing, not providing services or goods, while for companies that derive most of their total revenue from product sales or services (operating companies), patent litigation has been on a gentle downtrend since 2005 (see Figure 1).
In the first three quarters of 2022, 64% of all patent lawsuits in the U.S. were filed by NPEs. In the high-tech space, patent trolls filed 88% of all lawsuits. NPEs targeted high-tech companies 95% of the time in 2022, while non-NPEs targeted high-tech companies only 27% of the time (see Figure 2).
While patent trolls have been a nuisance for years, the explosion of technology in fintech has created a target-rich environment for those trolling the industry Fifty years ago, financial services meant moving paper money around. Now the industry is a maze of cutting-edge technologies-cybersecurity, Big Data, networking, cloud computing, encryption, and mobile payments-perfect for patent trolls to file dubious claims.
Research by Boston University shows that patent trolls cost defendant organizations $29 billion per year in direct out-of-pocket costs; in aggregate, patent litigation destroys more than $60 billion in company wealth each year, and mean damages in a patent lawsuit are about $21 million. Further, these costs fall disproportionately on innovative entities: The more research and development (R&D) a company performs, the more likely it is to be sued for patent infringement, all else equal (see Figure 3).
Studies by MIT researchers found, for example, that medical imaging businesses sued by patent trolls reported reduced revenues and innovations relative to other comparable companies not sued. The study confirmed that reduced revenues weren't due to a suppression in underlying demand by hospitals, but instead linked to a lack of incremental product innovation during the period of litigation.
Although large companies tend to dominate patent headlines, a Santa Clara Law School research study found that the biggest impact is on small start-ups-companies with less than $100 million in annual revenue. They represent at least 66% of unique defendants in troll suits, and at least 55% of unique defendants in troll suits make $10 million per year or less. Those companies that settle with patent trolls, or lose to them in court, wind up reducing investments in R&D by an average of more than $160 million over the next two years. Of survey respondents, a large percentage reported a "significant operational impact," such as delayed hiring or achievement of a milestone, change in the product, pivot in business strategy, shutting down a business line or the entire business, and/or lost valuation. The smaller the company, the more likely it was to report one or more significant operational impacts.
2NC---IL---Tech Integration Key
Quantum and AI drive growth.
Jack and Ahmad 24 [William Jack is a student at the University of London; Nadeem Ahmad is a Professor at the University of London; Research Gate; May 2024; “Innovative Solutions for Economic Recovery: Small Business Management in a Quantum-enhanced, AI-driven Landscape”; DOI: 10.13140/RG.2.2.36364.32649; Accessed 7/3/24]//maikle
The convergence of quantum-enhanced technologies and AI-driven strategies presents a transformative opportunity for small businesses to thrive in an increasingly competitive and uncertain landscape. Throughout this exploration, we have delved into the multifaceted benefits of integrating quantum computing and artificial intelligence into small business management, from driving innovation and economic revival to enhancing resilience and operational efficiency. Firstly, quantum technology offers small businesses unparalleled computational power and optimization capabilities, enabling them to solve complex problems and unlock new opportunities. By leveraging quantum algorithms, businesses can revolutionize supply chain logistics, cybersecurity, and data analysis, driving innovation and differentiation in crowded markets. Similarly, AI integration empowers small businesses to automate processes, analyze data, and personalize customer experiences at scale. From chatbots and recommendation engines to predictive analytics and process automation, AI-powered solutions enhance operational efficiency, drive growth, and improve competitiveness in a digital-first economy.


2NC---AT: Democracy
Deference prevents judicial imposition of partisan preferences. 
Turrentine ‘6/28 [Jeff; June 28; A former reporter for The Washington Post, he has also written for Slate, The New York Times, and The Los Angeles Times; “The Supreme Court Ends Chevron Deference—What Now?,” https://www.nrdc.org/stories/what-happens-if-supreme-court-ends-chevron-deference] /vishwa 
That order, in and of itself, is apolitical, because the Chevron sword cuts both ways. In administrations that are seeking to relax protections (such as Reagan’s EPA in the Chevron case itself), agency heads won’t like having their decisions overruled by judges with a different way of seeing things. For presidential administrations that prioritize climate action, curbing pollution, and promoting environmental justice, Chevron deference has helped allow environmental progress. John Walke, a senior advocate in NRDC’s Environmental Health program, has argued many cases in federal court where Chevron deference has come into play, and he thinks combatants on both sides of the political divide should bemoan its erasure. Walke says, “Regulatory agencies can be harmed, but deregulatory agencies can be harmed as well.” 
Chevron deference’s detractors argue that the doctrine gives agencies a rubber stamp to impose onerous restrictions and rules. But as noted by the Brennan Center for Justice, a nonpartisan law and policy institute, federal agencies face legal challenges to their rules all the time—and only prevail in about 70 percent of these challenges, even with the Chevron doctrine on their side. In other words, their powers are far from unchecked.
Both Doniger and Walke think that ending Chevron deference could potentially usher in a new era marked by legal and administrative chaos. For instance, in Chevron v. NRDC, the Supreme Court admonished the lower courts to not usurp agency prerogatives by making public policy through their rulings. Now the Supreme Court has reopened the door for federal judges to decide how executive-branch agencies should go about their daily business whenever Congress has used ambiguous language, which, it should be noted, isn’t always unintentional. Sometimes Congress is purposefully inexplicit in order to give the subject-area experts space to decide how best to implement a regulation. For example, an agency made up of occupational safety specialists should already be well equipped to decide how to handle the technical, nuts-and-bolts aspects of imposing workplace protections—rules about equipment usage, say, or the need for periodic employee rest breaks—without the meddling of judges. And given the complexity of weather patterns, EPA scientists are better equipped than judges at determining how much a state should curb its air pollution in order to protect people living in other states downwind.
An even more obvious problem with giving judges this unrestrained interpretive authority? The federal court system is huge—and the roughly 850 judges who sit on the lower courts are a philosophically and ideologically diverse bunch, to say the least. And as the judicial appointments process has become increasingly partisan, the range of these judges’ views has gotten even wider. Ending Chevron deference is tantamount to throwing a dart at a lower-court dartboard…and hoping for the best. “[There are] more than 10 different circuits, each with multiple judges,” Walke says. “Each with the ability to decide which reasonable interpretation is their preferred reasonable interpretation.”

2NC---AT: Runaway Delegation
Chevron solves bad instance of delegation
Brian J. Sutherland, 06, J.D. summa cum laude, Seattle University School of Law, “Killing Jim Crow and the Undead Nondelegation Doctrine with Privately Enforceable Federal Regulations”, https://digitalcommons.law.seattleu.edu/cgi/viewcontent.cgi?article=1874&context=sulr
It is for these reasons that Professors Seidenfeld and Rossi favor judicial review of an agency rule after the interpretation of the statute has been made.3 °5 Judicial review of agency rulemaking that utilizes various canons of construction, including the Chevron doctrine, is very effective at limiting the scope of congressional delegation. 30 6 Indeed, Chevron operates in the same way the "new" nondelegation doctrine would, upholding exercises of agency discretion if they are reasonable.30 7 Chevron is thus, in a very real sense, a better answer to the problem of delegation for two reasons. First, unlike the "old" nondelegation doctrine, it is judicially enforceable because it is principled analysis rather than an arbitrary "Iknow-it-when-l-see-it" approach to grants of excessive discretionary authority. Second, unlike the "new" doctrine, it is meaningful, after-the-fact review of agency action that neither sacrifices accountability or flexibility, nor places an agency in the position of exercising the discretion that is forbidden in the first place.30 8

Aff
2AC---Chevron Bad
Overturning Chevron doesn’t destroy agencies, but it does protect rule of law and ensure policy certainty
Ilya Somin 18, Professor of Law at George Mason University and the B. Kenneth Simon Chair in Constitutional Studies at the Cato Institute, “Overturning Chevron Would Not Gut the Administrative State—but It Would Strengthen the Rule of Law”, Reason, August 13 2018, https://reason.com/volokh/2018/08/13/overturning-chevron-would-not-destroy-th/, Accessed July 10 2024, NSH-NT
In discussing this issue, many people tend to forget that the Supreme Court only decided the Chevron case in 1984, and we had a large and active administrative state long before then. Somehow, the powerful agencies established in the Progressive era, the New Deal, the Great Society, and the Nixon administration managed to survive, thrive, and regulate without Chevron.
Pre-Chevron administrative agencies did enjoy the benefit of less extensive forms of judicial deference, such as "Skidmore deference." Those would likely persist even if Chevron were to be severely limited or overruled. But even if the Supreme Court were to completely eliminate judicial deference to administrative agencies' interpretations of federal law (thereby treating them the same as any other litigant), the latter would still wield enormous discretionary power. In a world where there are far more federal laws than any administration could hope to effectively enforce, they would still have broad discretion to determine which violators to go after, and how aggressively. They would also retain control over a broad array of technical questions related to enforcement rules, scientific standards for regulation, and other issues.
Even on the specific question of interpretation of statutory law, the elimination of formal deference probably would leave in place a good deal of deference in practice. Across a wide range of issues, generalist judges seeking to manage large case-loads may still give special weight to the views of supposedly expert agencies, even if they are not formally required to do so. This is especially likely to happen when it comes to questions that are highly technical and not ideologically controversial. Deference would be weakened, but far from completely eliminated.
To the extent that ending Chevron would put agencies on a tighter leash, it is far from clear that this would necessarily benefit the political right more often than the left. As my VC co-blogger (and leading administrative law scholar) Jonathan Adler points out in a New York Times article, a reduction in judicial deference could stymie deregulatory policies as readily as those that increase regulation. The Chevron decision itself deferred to a Reagan administration policy that shifted air pollution regulation in ways decried by environmentalists.
In policy areas such as immigration and drug prohibition, most conservatives—especially since the rise of Trump—actually favor more regulation than most of the left does. Pereira v. Sessions, one of the Supreme Court's recent decisions cutting back on Chevron deference, strikes down a policy that sought to make it easier to deport immigrants. The same is true of then-Judge Gorsuch's most famous lower court opinion criticizing Chevron.
Ending Chevron deference would not gut the administrative state, or even systematically advance the cause of deregulation. It would, however, have some important beneficial effects. It would put an end to what then-Judge—and future liberal Supreme Court justice—Stephen Breyer, writing in 1986, called an "abdication of judicial responsibility." Neil Gorsuch expressed similar views more recently, calling Chevron "a judge-made doctrine for the abdication of the judicial duty." The Constitution gives judges, not agency bureaucrats, the power to interpret federal law in cases that come before the courts. Getting rid of Chevron would help restore the proper constitutional balance in this area.
The elimination of Chevron would also increase the stability of legal rules, and make it harder for administrations to play fast and loose with the law. As Gorsuch pointed out in a well-known opinion he wrote as a lower court judge, Chevron deference often enables an agency to "reverse its current view 180 degrees anytime based merely on the shift of political winds and still prevail [in court]." When the meaning of federal law shifts with the political agendas of succeeding administrations, that makes a mockery of the rule of law and undermines the stability that businesses, state governments, and ordinary citizens depend on to organize their affairs. A new administration should not be able to make major changes in law simply by having its agency appointees reinterpret it. Such power is even more dangerous in an age of severe polarization and widespread partisan bias.
Rule of law solves domestic stability and global leadership-otherwise extinction
Ted Piccone 23, Nonresident Senior Fellow - Foreign Policy, Strobe Talbott Center for Security, Strategy, and Technology, 11/10/23, DOA 7/4/23, Brookings, “The compounding rule of law crisis”, https://www.brookings.edu/articles/the-compounding-rule-of-law-crisis/, kcab
While many government leaders continue to declare their commitment to respect the rule of law as the foundation for peace and human rights, in practice their performance is perforated with lackluster results or outright failure. As a result, people are losing faith in democratic politics and turning to authoritarian alternatives, or simply tuning out. Now more than ever, strong guardrails such as independent judiciaries, robust civil society, and trustworthy elections are needed to stop the slide and build fairer and more accountable systems.
The rule of law recession continues
Unfortunately, study after study confirms that countries are still very far from their own stated allegiance to democracy, rights, and the rule of law. The latest such report, the World Justice Project’s annual Rule of Law Index, shows a continued downturn in respect for the rule of law at the national level. The index, which this year relied on original data collected from 3,400 in-country experts and practitioners and more than 149,000 households, now covers 142 countries representing 95% of the world’s population.
Scores for the rule of law this year fell in 59% of countries surveyed, the sixth consecutive year in which the majority of countries declined. Since 2016, the rule of law has fallen in 78% of countries studied.
Trends and drivers
The main drivers of this worrisome pattern are a growing disrespect for human rights, weakening checks on government power, and malfunctioning justice systems. For example, authoritarian trends marked by centralization of executive power — at the expense of legislatures, judiciaries, civil society, and the media — worsened in 56% of countries this year, somewhat less than in the previous two years but still widespread.
Since 2016, civic participation has dropped in 83% of countries, more than any other indicator, followed by freedom of assembly and association (81%), freedom of opinion and expression (78%), and freedom of religion (76%); these are all core rights enshrined not only in the Universal Declaration of Human Rights but also in treaty law and most constitutions. The ability of civil and criminal justice systems to resolve disputes declined in more states this year (66%), due to greater justice delays and weaker enforcement of judgments.
Within these general trends lies a more troubling story: Countries with weaker rule of law have experienced larger declines in their scores than countries with stronger rule of law. Moreover, “improvers” of any type have improved only modestly, while “decliners” have declined more dramatically (see accompanying chart below).
Countries that saw the biggest declines or improvements in rule of law
Source: WJP Rule of Law Index 2023
And countries that have declined for five consecutive years (16 of 113, led by Nicaragua, Iran, Myanmar, and Belarus, among the index’s worst performers) far outnumber those that have improved every year for the same period (two: Uzbekistan and Kazakhstan). These trends suggest that rule of law malfunctions can become ingrained, exacerbating efforts to reverse course without long-term political will and resources.
Failure to deliver
As governments fail to deliver basic public services like access to justice, or worse, abuse their citizens’ rights, positive views of democratic institutions and politics drop further. Bad governance and corruption become entrenched, compounding crises and stoking further conflict and displacement within and across borders.
For example, countries high on the international security agenda for years — Afghanistan, Sudan, and Myanmar — are also some of the worst rule of law performers. In this hemisphere, Haiti (ranked 139 of 142) is collapsing before our eyes as governments struggle for months to devise an adequate response, while Venezuela (ranked last) continues to generate a record number of displaced people fleeing persecution and gross economic mismanagement.
Russia offers another telling example of the correlation between authoritarian governance and conflict. Ranking 113 out of 142 countries, and near the bottom in its regional and income group, Russia scored particularly low on such indicators as fundamental rights, criminal justice, and constraints on government power.
Meanwhile, democratizing Ukraine, whose rule of law score had been improving before Russia invaded it, performed significantly better than Russia on those same three indicators.
This year’s disappointing report card on progress toward achieving the U.N. Sustainable Development Goals, which includes Goal 16’s promise to “provide access to justice for all and build effective, accountable and inclusive institutions,” provides further evidence of how far national governments still have to go to deliver adequate public goods to their citizens.
Back to basics
It doesn’t have to be this way. Evidence shows that strong liberal democracies with robust rule-of-law regimes provide better domestic and international peace and security. They generally do not go to war against each other and manage internal dissent through nonviolent channels and respect for human rights. Hybrid authoritarian and weak states, on the other hand, are more likely to experience intra- and interstate conflict, generate refugees, hinder women’s equality, and harbor violent extremists.
President Joe Biden’s timely agenda to support democracy at home and abroad, and a renewed programmatic focus by the Department of Justice and the U.S. Agency for International Development on people-centered justice, are encouraging but faces daunting headwinds in the wake of domestic and geopolitical conflicts of a new magnitude. Multiple criminal indictments and ongoing election denialism by a former president and leading contender to return to the White House will continue to test the United States’ ability to reverse its declining rule of law performance and lead by example.
From such storms must come a renewed social and political contract for peace and human dignity. It should begin with a return to the promise of the Universal Declaration of Human Rights, whose first article declares that “all human beings are born free and equal in dignity and rights.” If states were to uphold this dictum in practice, they would give their citizens a fair voice in how they are governed. They would ensure equal protection of the law, regardless of status or power. And they would create governing systems based on the rule of law, the best guarantor of human rights.
1AR---Chevron Bad
Chevron is bad, it kills the rule of law and was already being ignored---zeroes their impact
Carrie Campbell Severino 7/1, President of the Concord Fund, “Overturning Chevron Is a Major Victory for the Rule of Law”, National Review, July 1 2024, https://www.nationalreview.com/bench-memos/overturning-chevron-is-a-major-victory-for-the-rule-of-law/, Accessed July 11 2024
Good riddance to Chevron deference, which the Supreme Court overturned Friday in Loper Bright Enterprises v. Raimondo and Relentless v. Department of Commerce. For decades, judges cited the 1984 case Chevron U.S.A. v. Natural Resources Defense Council as an excuse for shifting their responsibility to federal agencies. Specifically, on questions of statutory interpretation, courts would defer to agencies where the statutory text is “silent or ambiguous” as long as that interpretation “is based on a permissible construction of the statute.” That effectively meant putting a two-ton judicial thumb on the scale of government bureaucrats against the little guy. This latest decision is a major victory for the rule of law.
In these cases, the Magnuson-Stevens Fishery Conservation and Management Act requires certain categories of fishing vessels to carry and pay federal observers charged with enforcing agency regulations, subject to a salary cap at 2–3% of the value of the fish harvested on the vessels. But the National Marine Fisheries Service claimed without statutory authorization the right to force fishing boats to pay government monitor salaries of up to 20% of their revenues.
Chief Justice John Roberts’ opinion for an ideologically split 6–3 Court worked from first principles about the judicial role, from Alexander Hamilton identifying the final “interpretation of the laws” to be “the proper and peculiar province of the courts” in Federalist 78 to Chief Justice John Marshall’s famous axiom in Marbury v. Madison that “[i]t is emphatically the province and duty of the judicial department to say what the law is.”
Roberts traced the long pedigree of courts assuming their duty to interpret the law. That did not mean agencies had nothing to offer. Quoting the Court in Skidmore v. Swift & Co. (1944), Roberts recognized that agency interpretations “constitute a body of experience and informed judgment to which courts and litigants may properly resort for guidance.” This is part of the “traditional understanding of the judicial function” incorporated into the Administrative Procedure Act of 1946 that the Court recognizes, as is the obligation of judges to retain their interpretive prerogative:
The APA . . . codifies for agency cases the unremarkable, yet elemental proposition reflected by judicial practice dating back to Marbury: that courts decide legal questions by applying their own judgment. It specifies that courts, not agencies, will decide “all relevant questions of law” arising on review of agency action, §706 (emphasis added)—even those involving ambiguous laws—and set aside any such action inconsistent with the law as they interpret it. And it prescribes no deferential standard for courts to employ in answering those legal questions. That omission is telling, because Section 706 does mandate that judicial review of agency policymaking and factfinding be deferential.
Moreover, “by directing courts to ‘interpret constitutional and statutory provisions’ without differentiating between the two, Section 706 makes clear that agency interpretations of statutes—like agency interpretations of the Constitution—are not entitled to deference.” Chevron deference simply “cannot be squared with the APA.” After all, “[i]t requires a court to ignore, not follow, the reading the court would have reached had it exercised its independent judgment as required by the APA” (internal quotation marks omitted). It forces courts to “mechanically afford binding deference to agency interpretations, including those that have been inconsistent over time.” Justice Clarence Thomas added in a concurrence that Chevron violates the separation of powers “[r]egardless of what a statute says.”
This is a Court that cares about the separate but coequal branches of government doing what they are supposed to do. And while the dissent for the liberal bloc by Justice Elena Kagan predictably protested that the majority acted with “no special reasons, of the kind usually invoked for overturning precedent,” Chevron as precedent has been eroding for years. The Court has not been inclined to find its preconditions triggered and by the majority’s own acknowledgement “has not deferred to an agency interpretation under Chevron since 2016.” In appropriate cases, it has applied the “major questions doctrine” to strike down agency actions with broad economic and political significance undertaken without “clear congressional authorization”—a line of cases the supposedly stare decisis–embracing dissent derides as “judicial hubris.” Lower courts have been inconsistent in applying Chevron, which should be no surprise in the face of what the majority described as its “byzantine set of preconditions and exceptions”—a “dizzying breakdance” the Court admitted took place as it previously grappled with the “unworkable” precedent. Congress, for its part, needs to do more of its job, articulating what the rules are itself instead of abdicating in favor of unelected bureaucrats who are not given that power under the Constitution.
The operative standard going forward will be the one the Court handed down in Skidmore 80 years ago. Agency judgment deserves a level of consideration consistent with “the thoroughness evident in its consideration, the validity of its reasoning, its consistency with earlier and later pronouncements, and all those factors which give it power to persuade, if lacking power to control.” Agencies have no legitimate complaint about this outcome. If they want to win in the future, they need to do a more careful job—play fair and realize that they will win or lose based on the merits of their position rather than favoritism.
The common talking point on the other side about agency expertise is untethered to reality, which is that agency officials often push their own agendas regardless of whether that would contort the underlying law. While the dissent touted the value of what it unconvincingly called the “expert, experienced, and politically accountable agency,” the majority recognized that “agencies have no special competence in resolving statutory ambiguities.” Resolving such ambiguities is “the very point of the traditional tools of statutory construction” that courts have, and “[t]hat is no less true when the ambiguity is about the scope of an agency’s own power—perhaps the occasion on which abdication in favor of the agency is least appropriate.”
The Court is not putting itself in the place of experts. It is not claiming to be an expert on policy but sticking to its strength, interpreting the law, and making sure agencies remain within their bounds. It is acting as a referee that is weighing competing interpretations of a federal statute. The Court’s decision means that it will no longer put its heavy thumb on the scale of claims by agencies. Agency officials will now have to do their homework and win on the merits, not on favoritism.


2AC---Chevron Bad---Democracy
Chevron crushes democracy
Peter Wallison 18, senior fellow, American Enterprise Institute. “Rein In the Administrative State—and Preserve Democracy.” Real Clear Politics. 11-01-2018, https://www.realclearpolitics.com/articles/2018/11/01/rein_in_the_administrative_state_--_and_preserve_democracy_138515.html/
With Brett Kavanaugh now settled in at the Supreme Court, academics and others on the left have begun to worry that the court will reduce the power and reach of the federal government’s administrative and regulatory agencies—often called the administrative state. Eric Posner, a professor at the University of Chicago Law School, recently wrote in a New York Times op-ed: “The conservative majority [on the court] can, and most likely will, rule against the government using broad theories that would also eat away at the constitutional foundations of the New Deal system, which is essential for protecting health and safety, the environment and much else.” Posner is correct; it’s likely that the court’s new conservative majority will pare back the power of the administrative state when an appropriate case comes before the court. But instead of reducing the protections American get from regulation, the court will be acting to preserve American democracy—something academics and others on the left fail to recognize or appreciate. The administrative state’s threat to democracy arises primarily from a 1984 Supreme Court ruling in Chevron v. Natural Resources Defense Council. There, the court directed lower federal courts to defer to administrators’ interpretations of their own statutory authorities, if these interpretations are “reasonable.” Administrative agencies are always looking for ways to increase their powers, and this ruling enabled them to expand the scope of their rules beyond the four corners of the statutory language that is the legal basis for their authority. In the U.S. Constitution, the Framers created a government of separated powers, in which Congress—elected by the people—has the sole power to make the laws; an executive branch, headed by the president, is limited to enforcing the laws; and a judiciary, headed by the Supreme Court, is authorized to interpret the laws. Apart from specific limited powers granted to the president under the Constitution itself, neither the president nor the agencies of the executive branch have any authority to act other than under—and consistent with—a statute enacted by Congress. The actions of administrative agencies, then, are only valid if they are based on authority conferred by Congress. If the rules or regulations of these agencies go beyond that authority, they are not only invalid but amount to unauthorized lawmaking, a violation of the Constitution’s statement that “all legislative power herein granted is vested in a Congress of the United States.” So the fundamental question about the authority of administrative agencies to issue rules is whether these rules are ultimately based on laws enacted by Congress. The deference that the Chevron court accorded to administrative agencies in 1984 enabled them to interpret their statutory authority very broadly, and substantially reduced the likelihood that reviewing courts would object. As a result, in every year since 1993 the agencies of the administrative state have issued over 3,000 rules and regulations—a total of more than 101,000 in 25 years. While that in itself does not prove that these rules were not authorized by Congress, it does suggest that the agencies have been taking full advantage of the Chevron decision to expand their rule-making authority. Many of those who fear elimination or modification of what is called Chevron deference like the policies that the agencies of the administrative state have imposed. But they ignore the fact that, in a democracy, unelected officials should not have the power to make rules that have not been specifically authorized by Congress. That is likely to be the test that the new, more conservative Supreme Court will apply if it modifies or eliminates Chevron. It will authorize lower courts to determine, through what is known as judicial review, whether a rule under challenge is soundly based in statutory language. If it is not, the rule must be adjudged invalid. As now-Justice Kavanaugh wrote in a 2015 court of appeals dissent, “If an agency wants to exercise expansive regulatory authority over some major social or economic activity…an ambiguous grant of authority is not enough. Congress must clearly authorize an agency to take a major regulatory action.” No one who believes that the United States is a democratic republic can argue with this idea. But we should be aware that, for progressives, democracy is often a second choice.
Democratic collapse is an existential threat—US model is key—turns everything
Kasparov 17 (Garry Kasparov, Chairman of the Human Rights Foundation, former World Chess Champion, “Democracy and Human Rights: The Case for U.S. Leadership,” Testimony Before The Subcommittee on Western Hemisphere, Transnational Crime, Civilian Security, Democracy, Human Rights, and Global Women's Issues of the U.S. Senate Committee on Foreign Relations, February 16th, https://www.foreign.senate.gov/imo/media/doc/021617_Kasparov_%20Testimony.pdf)
As one of the countless millions of people who were freed or protected from totalitarianism by the United States of America, it is easy for me to talk about the past. To talk about the belief of the American people and their leaders that this country was exceptional, and had special responsibilities to match its tremendous power. That a nation founded on freedom was bound to defend freedom everywhere. I could talk about the bipartisan legacy of this most American principle, from the Founding Fathers, to Democrats like Harry Truman, to Republicans like Ronald Reagan. I could talk about how the American people used to care deeply about human rights and dissidents in far-off places, and how this is what made America a beacon of hope, a shining city on a hill. America led by example and set a high standard, a standard that exposed the hypocrisy and cruelty of dictatorships around the world. But there is no time for nostalgia. Since the fall of the Berlin Wall, the collapse of the Soviet Union, and the end of the Cold War, Americans, and America, have retreated from those principles, and the world has become much worse off as a result. American skepticism about America’s role in the world deepened in the long, painful wars in Afghanistan and Iraq, and their aftermaths. Instead of applying the lessons learned about how to do better, lessons about faulty intelligence and working with native populations, the main outcome was to stop trying. This result has been a tragedy for the billions of people still living under authoritarian regimes around the world, and it is based on faulty analysis. You can never guarantee a positive outcome— not in chess, not in war, and certainly not in politics. The best you can do is to do what you know is right and to try your best. I speak from experience when I say that the citizens of unfree states do not expect guarantees. They want a reason to hope and a fighting chance. People living under dictatorships want the opportunity for freedom, the opportunity to live in peace and to follow their dreams. From the Iraq War to the Arab Spring to the current battles for liberty from Venezuela to Eastern Ukraine, people are fighting for that opportunity, giving up their lives for freedom. The United States must not abandon them. The United States and the rest of the free world has an unprecedented advantage in economic and military strength today. What is lacking is the will. The will to make the case to the American people, the will to take risks and invest in the long-term security of the country, and the world. This will require investments in aid, in education, in security that allow countries to attain the stability their people so badly need. Such investment is far more moral and far cheaper than the cycle of terror, war, refugees, and military intervention that results when America leaves a vacuum of power. The best way to help refugees is to prevent them from becoming refugees in the first place. The Soviet Union was an existential threat, and this focused the attention of the world, and the American people. There existential threat today is not found on a map, but it is very real. The forces of the past are making steady progress against the modern world order. Terrorist movements in the Middle East, extremist parties across Europe, a paranoid tyrant in North Korea threatening nuclear blackmail, and, at the center of the web, an aggressive KGB dictator in Russia. They all want to turn the world back to a dark past because their survival is threatened by the values of the free world, epitomized by the United States. And they are thriving as the U.S. has retreated. The global freedom index has declined for ten consecutive years. No one like to talk about the United States as a global policeman, but this is what happens when there is no cop on the beat. American leadership begins at home, right here. America cannot lead the world on democracy and human rights if there is no unity on the meaning and importance of these things. Leadership is required to make that case clearly and powerfully. Right now, Americans are engaged in politics at a level not seen in decades. It is an opportunity for them to rediscover that making America great begins with believing America can be great. The Cold War was won on American values that were shared by both parties and nearly every American. Institutions that were created by a Democrat, Truman, were triumphant forty years later thanks to the courage of a Republican, Reagan. This bipartisan consistency created the decades of strategic stability that is the great strength of democracies. Strong institutions that outlast politicians allow for long-range planning. In contrast, dictators can operate only tactically, not strategically, because they are not constrained by the balance of powers, but cannot afford to think beyond their own survival. This is why a dictator like Putin has an advantage in chaos, the ability to move quickly. This can only be met by strategy, by long-term goals that are based on shared values, not on polls and cable news. The fear of making things worse has paralyzed the United States from trying to make things better. There will always be setbacks, but the United States cannot quit. The spread of democracy is the only proven remedy for nearly every crisis that plagues the world today. War, famine, poverty, terrorism–all are generated and exacerbated by authoritarian regimes. A policy of America First inevitably puts American security last. American leadership is required because there is no one else, and because it is good for America. There is no weapon or wall that is more powerful for security than America being envied, imitated, and admired around the world. Admired not for being perfect, but for having the exceptional courage to always try to be better. Thank you.


2AC---Defense---Regs I/L
Chevron might be good in practice but results in inconsistent regulation. Only a risk court rulings are better
Pierce ’21 [Richard J.; February; Professor Pierce is author of over twenty books and 130 articles on administrative law, government regulation, and the effects of various forms of government intervention on the performance of markets. His books and articles have been cited in hundreds of judicial opinions, including over a dozen opinions of the U.S. Supreme Court.; “THE COMBINATION OF CHEVRON AND POLITICAL POLARITY HAS AWFUL EFFECTS,” vol. 70] /vishwa 
Chevron deference and high political polarity are incompatible. For present purposes, I am referring to the original version of the Chevron test. Over the decades in which the Court has applied the Chevron test, it has qualified the test in many ways. 23 That highly qualified version of the Chevron test might produce acceptable results if lower courts correctly applied it. My concerns about the adverse effects of continued application of the Chevron test are based on my belief that circuit courts are continuing to apply the test in roughly the same manner and with about the same results as they did when the Court first issued the Chevron opinion. I have two types of evidence to support that belief. 
The first type of evidence is the work of Professors Kent Barnett and Chris Walker, who have conducted by far the most comprehensive study of circuit court applications of Chevron. In their study, Barnett and Walker found that circuit courts uphold agency statutory interpretations twenty percent more often when they apply Chevron 24 than when they apply the traditional Skidmore test. Second, that finding is illustrated by some of the most important recent appellate cases. The D.C. Circuit's 2019 opinion in Mozilla Corp. v. FCC, is one of many opinions that illustrate the unfortunate results of the combination of Chevron and political polarity. 
In Mozilla, the D.C. Circuit had to decide whether to uphold or reject the FCC's interpretation of the Communications Act of 1934. The FCC had interpreted the statute to exempt the internet from regulation." The over 100 pages the court devoted to discussion of that question demonstrates the challenging nature of the issue. The interpretative question was particularly difficult to resolve for two reasons. First, the court was required to decide whether internet service providers are "common carriers," as that term is used in the Communications Act of 1934,26 when Congress could not possibly have contemplated the existence of the internet when it enacted the statute eighty-five years ago. Second, the FCC had been remarkably inconsistent with respect to this interpretative issue. It had resolved the issue four times over the prior fifteen years. On each occasion, it reversed its prior interpretation." 
The D.C. Circuit finally concluded that it had no choice but to uphold the FCC's most recent interpretation notwithstanding the agency's remarkable record of inconsistency with respect to both the interpretation and the agency's reasoning in support of the 28 interpretation. The court concluded that it was bound to uphold the agency's interpretation through application of the Chevron test, 29 particularly because of the Supreme Court's decision in Brand X. In that case, the Ninth Circuit held that a prior FCC interpretation of the same statute in the same context was arbitrary and capricious because the agency had previously adopted an inconsistent interpretation and a circuit court had upheld the prior inconsistent interpretation.30 The Supreme Court reversed the Ninth Circuit and instructed it to apply 3 Chevron on remand. 1 Not surprisingly, the Ninth Circuit upheld the FCC's new interpretation on remand notwithstanding its inconsistency 32 with the prior interpretation. required to follow the lead of the Ninth Circuit and to uphold the FCC interpretation even though the result was to allow the FCC to adopt a new interpretation every time a president of one party replaces a president of the other party. 
The FCC's history of vacillation in this context and the decisions of the courts to uphold each of the FCC's inconsistent interpretations illustrate the effects of retaining the Chevron test in today's conditions of extreme and growing political polarity. The formal legal issue before the court in each of the cases in which it upheld the FCC's inconsistent interpretations of the Communications Act of 1934 was whether an internet service provider is a "common carrier" under the act. In political parlance, the issue in each of those cases was whether the FCC should apply the principles of "net neutrality" to the internet. That is one of the hundreds of policy issues on which the two political parties are hopelessly divided. Democrats strongly support net neutrality, while Republicans oppose it with equal vigor. Not surprisingly, every time the White House changes hands, the newly elected president appoints FCC commissioners who dutifully reverse the interpretation adopted by their predecessors of the opposing party and adopt a new interpretation that reflects the policy preference of the party that elected the new president. 
Whether net neutrality is a good or bad policy, we have chosen the worst possible policy in this context. Net neutrality discourages investment by internet service providers by subjecting them to strict regulation, but it encourages investment by content providers by assuring them of equal access to the internet. Conversely, deregulation of the internet discourages investment by content providers because they cannot be confident that they will have access to the internet on fair and impartial terms, but it encourages investment by internet service providers by assuring them that they will have the freedom to use the assets in which they invest in ways that maximize the return on their investments. By combining Chevron with political polarity, we have adopted a policy that discourages investment by both content providers and internet service providers. 
Our policy of flip-flopping between net neutrality and deregulation of internet service providers every time the White House changes hands discourages all investments in the internet. Policy uncertainty discourages investment.33 Prospective investors hate uncertainty. They discount any potential return on investment significantly if they foresee a substantial risk that they will not be able to earn an adequate return on their investment because of the risk that the government will change its policies in ways that reduce or eliminate 34 their return on that investment. In the context of the internet, prospective investors must decide whether to make an investment in conditions in which they know that the government policies that have a material effect on their investment returns will change with each change in administration. That is a policy environment that is far worse than either consistent application of the principles of net neutrality or consistent rejection of those principles. 
The powerful beneficial effects of stable policy on investment were illustrated well by the changing position of electric utilities in the context of the Environmental Protection Agency's ("EPA") decision to adopt a limit on mercury emissions that cost utilities billions of 35 dollars. The utilities joined coal producers and coal-producing states in opposing the limits at the EPA and initially in litigation in both the 36 37 D.C. Circuit and the Supreme Court. When the Supreme Court reversed the rule and remanded the case to the D.C. Circuit to decide whether to vacate the rule, however, the court refused to vacate the 38 rule for a good reason. and urged the court to allow EPA to keep the emissions limit in effect to protect the investments the utilities had made in the pollution control technology that they had purchased and installed to comply with the emissions limit. 
I was not surprised by that change of position. I have attended many conferences in which utility executives said that, while they oppose the issuance of a strict limit on mercury emissions, they would much prefer issuance of such a limit to continued uncertainty. They explained that they did not know which of two alternative sets of major investments in generating technology they should make until they knew what EPA was going to do with respect to mercury emissions. As a result, they were deferring many important investment decisions. The decision to defer important investments created a high risk that the utilities would be unable to meet the needs of their customers at a reasonable cost under either an EPA decision to adopt a strict limit on mercury emissions or an EPA decision not to adopt such a limit. 
The same analysis applies in each of the hundreds of contexts in which Democrats and Republicans have opposing and uncompromising preferences with respect to policy issues on which investment decisions depend. Three other contexts-healthcare, immigration, and climate change-illustrate the scope and severity of the problems created by the combination of extreme political polarity and Chevron. In each, it is clear to me that a Skidmore-type test, which focuses more on continuity than political deference, would produce results that are preferable to the results of application of the Chevron test. 
First, most Democrats support Obamacare, while most Republicans disapprove of Obamacare. The Supreme Court is about to decide the fourth case in which an issue of statutory interpretation 39 will determine the fate of Obamacare. I was delighted when the five- All but one of the utilities had changed sides justice majority that originally upheld the validity of Obamacare 40 applied the major question exception to the Chevron doctrine. I hope that the Court continues to take that approach. 
The nation can survive either a decision that upholds Obamacare or a decision that forces Congress to adopt an alternative to Obamacare. I am not at all sure that the nation can survive a decision that places Obamacare in the same situation as net neutrality-it is legal and in effect when a Democrat is president but it is illegal and void when a Republican is president. It is easy to predict that such a policy environment would minimize total investment in healthcare at great cost to the nation-in dollars and lives. It also would make it impossible for individuals to make wise decisions about the actions that they should take to be confident that they will have access to adequate healthcare. 
Similarly, most Democrats strongly support Deferred Action for Childhood Arrivals ("DACA") and Deferred Action for Parents of Americans and Lawful Permanent Residents ("DAPA"), two immigration programs that President Barack Obama adopted to 4 protect "dreamers" and their families from the risk of deportation. The Trump administration attempted to rescind DACA and DAPA, but states led by Democratic governors challenged that decision.42 The Trump administration argued that the challenge to the validity of that rescission decision is barred by a provision of the Immigration and Naturalization Act.43 I was pleased when the Supreme Court strongly suggested that either interpretation might be valid if but only if the agency provides an adequate explanation for the interpretation it 44 adopts. test-it instructs a court to consider the quality of an agency's reasoning when it reviews an agency's interpretation of an ambiguous provision in an agency-administered statute. 
If the Court had merely relied on Chevron as the basis for a decision in which it held that both the Trump administration's interpretation and the Democrats' interpretation are permissible readings of the statute, it would have created an unstable legal environment. Dreamers and their families would be protected from deportation during a Democratic administration but could be deported at any time during a Republican administration. That kind of radical policy vacillation would make it impossible for dreamers, their families, and their employers to make decisions that are likely to further their interests in the future. Thus, for instance, the many hospitals that rely heavily on dreamers to provide healthcare services during the pandemic would have no way of knowing whether they will continue to have access to that valuable pool of talent.
Climate change is another important context in which the policy preferences of Republicans and Democrats differ completely. The Obama administration issued an aggressive plan to mitigate 46 The CPP has never been the subject of any court opinion. The Supreme 47 Court divided in the process of staying it without opinion, and the Trump administration withdrew it before any court had an opportunity 48 to review it on the merits. The legality of the CPP is certain to come before the courts again, now that a Democrat has been elected president. 
Dean Emily Hammond and I wrote an article at a time when we thought that a court decision with respect to the legality of the CPP was 49 anthropogenic climate change called the Clean Power Plan ("CPP"). imminent. We identified a difficult issue of statutory interpretation that a reviewing court must address in the process of reviewing the 50 CPP. We expressed our support for a decision upholding the CPP, but we also urged a reviewing court not to apply the Chevron test in the 5 process of reviewing the agency's interpretation of the statute. ' We expressed our belief that a decision that upheld the legality of the CPP, but did so in a way that invited any Republican president to reject its validity, would be even worse than a decision in which a court held that the CPP and the statutory interpretation on which it is based are invalid. 52 
A decision upholding the CPP through application of the Chevron test would have had the effect of discouraging electric utilities from making any of the hundreds of billions of dollars of investments in generating units that are required to provide adequate electricity at a reasonable cost. The expectation that the CPP will be in effect in the future would channel investment in one direction while the expectation that it will not be in effect in the future would channel investment in a different direction. Uncertainty about whether the CPP will be in effect in the future discourages investment of all types. 
I have reached the conclusion that we can no longer afford Chevron with regret. The Chevron test continues to have two important beneficial effects. It increases political accountability for policy decisions, and it increases the number of federal statutes that 53 have the same meaning throughout the country. However, when Chevron is combined with extreme political polarity, it has effects that are even worse than adoption of bad policies or uncertainty with respect to the geographic scope of some national policies. The combination of Chevron and political polarity makes it certain that government policies in many important contexts will change dramatically every four to eight years. That effect is intolerable. It makes it impossible for individuals, corporations, and prospective investors to make wise decisions. 
Chevron not key to regs
Jean Chemnick 6-26, Covers climate change at EPA and other agencies. She has 15 years of experience covering energy and environment on Capitol Hill, the executive branch, and multilateral institutions including the United Nations and World Bank, “What Chevron’s end could mean for EPA climate regulations”, https://www.eenews.net/articles/what-chevrons-end-could-mean-for-epa-climate-regulations/, 6-26-24
Chevron doctrine fades from use
Environmental advocates are less focused on how the upcoming Supreme Court decision could affect climate regulations, which they say are on strong legal footing because they do not rely on the Chevron doctrine.

“The agency doesn’t do that anymore,” said David Doniger, a senior Natural Resources Defense Council attorney who argued the 1984 Supreme Court case that established the doctrine. “Instead, it spends a lot of time and words analyzing what the relevant statutes mean and what it thinks the singular or the best meaning of those terms is.”

The numerous Clean Air Act carbon and methane rules that have appeared in the Federal Register in recent months do not cite Chevron, likely because the Supreme Court’s hostility to the doctrine is well understood.

EPA has rarely cited Chevron to support its climate rules. And when it has, the Supreme Court has seldom agreed that the agency deserved deference.

In 2014, the court rejected the Obama administration’s expansive interpretation of the Clean Air Act in an attempt to regulate carbon emissions and the millions of sources including schools, small business and houses of worship.

EPA responded to the court’s decision by regulating carbon under a different section of the Clean Air Act that doesn’t specify emissions thresholds.

Under Bush, EPA used Chevron to defend its attempt to avoid imposing regulations on heat-trapping emissions. The Supreme Court rejected the administration’s effort. Its decision in Massachusetts v. EPA put the agency on course to regulate carbon under the landmark statute.

Noting the court’s hostility, agencies years ago stopped relying on Chevron deference in rulemaking. The court hasn’t upheld an EPA rule on the basis of Chevron since 2014, and it hasn’t relied on the doctrine in any decision since 2016.

“The point is that in both of those cases the agency didn’t get deference,” said Sanjay Narayan, chief appellate counsel for the Sierra Club. “Where we are today in the law is not dependent on Chevron because the court ruled against the agency in both of these instances.”

Doniger said legal challenges to EPA regulations would have to show that the agency’s scientific and technical conclusions are “so out of line with the factual record” as to warrant the court’s intervention.

In past decades, EPA and other agencies — in administrations of both parties — have frequently relied on Chevron deference in crafting regulations. Kevin Poloncarz and Katarina Resar Krasulova, attorneys for Covington & Burling, wrote in a recent Bloomberg Law article that the theory had figured in 77 Supreme Court cases and thousands of lower court decisions.

This week’s decision by the high court might not throw it out completely. It might simply raise the analytical bar for when agencies might deserve Chevron deference, requiring them to make a stronger case for why their policy decisions are faithful to the underlying statute.
2AC---Perm---PTCP
‘Should’ refers to the future.
Brown ’8 [Mary Ann Brown; May 14; Judge on the Court of Appeals of Iowa; Westlaw, “In re Est. of Guthrie,” 752 N.W.2d 452] 
Brock and Kaitlyn look to the word “should” in the phrase “in the event any of my children should predecease me” and claim the district court improperly found the word looked to the future. They claim the word should be interpreted as the past tense of “shall” to imply a duty or obligation. See Black's Law Dictionary 1379 (6th ed.1990). Looking at the phrase as a whole, however, rather than at a single word, we determine the phrase is considering possible future events. See In re Estate of Grulke, 546 N.W.2d 626, 627 (Iowa Ct.App.1996) (noting we must ascertain a testator's intent from the entire will).

1AR---Defense---Small Biz
Tech uncertainty increases advantages of small businesses.
Drnevich and West 21 [Paul Louis Drnevich (Ph. D., Purdue) is an Associate Professor of Management at Hildegard College. He is also an Area Coordinator Strategy, Entrepreneurship, & Innovation (SEI), and Marillyn Hewson Faculty Fellow in Cyber Security U. Alabama, & Visiting Scholar Purdue; Joel West is a Professor of Entrepreneurship at Hildegard College; Professor Emeritus at Keck Graduate Institute; and Professor Emeritus at San José State University; Journal of Small Business Management, 61:4, 1806-1841; 2/12/21; “Performance implications of technological uncertainty, age, and size for small businesses”; DOI: 10.1080/00472778.2020.1867733; Accessed 7/3/24]//maikle
In this study we examined the effect of technological uncertainty upon the performance of a stratified random sample of over 700 U.S. small/medium businesses with fewer than 250 employees. Within the sample, we observed that as technological uncertainty increases, so do the advantages that accrue to the youngest and smallest businesses. We found that these firms do better overall if they are facing higher technological uncertainty, suggesting that neither their age nor their size is a liability and conversely, may be a competitive advantage in exploiting the opportunities created by technological uncertainty.
These findings of a liability of oldness or liability of largeness in coping with technological uncertainty contrasts to the traditional generally accepted notions of a liability of newness (Stinchcombe, 1965) or a liability of smallness (Auster & Aldrich, 1986). However, it is consistent with some prior research that demonstrated how established firms adapt themselves to stable environments, such as by aligning capabilities to external conditions (DeSarbo et al., 2005) and creating “routines” (Nelson & Winter, 1982). For technological uncertainty, a condition of high environmental uncertainty leaves incumbents at a disadvantage (Tushman & Anderson, 1986). At the same time, while research on technological uncertainty has tended to emphasize firms that compete based on technological innovation (for example, Anderson & Tushman, 2001), our results are robust for a broader cross-section of both small and very small (micro) businesses.
Through this study we also contribute to the limited research on the effects of uncertainty upon micro-sized business. Using a subsample of businesses with fewer than 20 employees, we show that the advantages of being newer or smaller are also valid within this sample of smaller/micro-sized firms. Despite prior research on micro firms that emphasizes their lack of systems, processes, routines, and resources (for example, Achtenhagen et al., 2017), our data demonstrate that even these businesses cannot just overcome—but instead invert—the long accepted liabilities of newness and smallness. As with larger businesses, strategic flexibility has been held to be important for smaller businesses (for example, Supeno et al., 2015), but these results suggest opportunities to investigate the antecedents and consequences of variation in strategic flexibility among micro-sized firms as they do indeed appear unique from other larger SMEs (Gherhes et al., 2016).



2AC---No Precedent
CP precedent doesn’t spillover to Chevron
Dion M. Bregman et al 7/3, Julie S. Goldemberg, Meaghan H. Kent, William R. Peterson and Stephanie L. Roberts, partners, Morgan Lewis. "CHEVRON OVERRULED: IMPACT ON IP LAW IN THE WAKE OF US SUPREME COURT’S DECISION"https://www.morganlewis.com/pubs/2024/07/chevron-overruled-impact-on-ip-law-in-the-wake-of-us-supreme-courts-decision#:~:text=The%20Chevron%20doctrine%20required%20courts,court%20read%20the%20statute%20differently.
THE USPTO
Unlike with the ITC, neither patent law in general nor practice before the USPTO is likely to be affected significantly by Chevron being overruled. As the Federal Circuit has held, the USPTO was never granted substantive rulemaking authority by Congress and, as a consequence, the agency’s interpretations of the substantive patent law have never received deference[6] and are reviewed de novo on appeal.[7]
In contrast, overruling Chevron may impact how the Federal Circuit treats the USPTO’s interpretations of procedural statutes. Previously, the USPTO has enjoyed deference to its interpretations where the Federal Circuit has found ambiguity in the procedural statute,[8] although the Federal Circuit frequently holds there is no statutory ambiguity.[9] The overruling of Chevron deference is not expected to impact the USPTO’s creation of procedural rules that Congress has authorized the USPTO to promulgate in areas where statutes are silent. We may, however, see an increase in challenges at the Federal Circuit on how the USPTO implements its procedural requirements, but we anticipate those challenges to be specific and narrow.
THE US COPYRIGHT OFFICE
We also do not anticipate that the overruling of Chevron will have a significant impact on copyright law and the Copyright Office because judicial review of Copyright regulations has not regularly applied Chevron deference.
Congress has expressly delegated authority to the Copyright Office to develop regulations regarding many facets of copyright law. This includes the music compulsory licensing rates set by the US Copyright Royalty Board, the formation and implementation of the Copyright Office’s Copyright Claims Board, and the registration of different types of copyrighted works. Every three years, the Copyright Office issues exemptions for Section 1201 of the Digital Millennium Copyright Act (DMCA), specifically to the prohibition on circumvention of technological measures that control access to copyrighted works. These exemptions cover issues including right to repair, unlocking cellphones, “jailbreaking,” and ripping DVDs for archival or educational purpose. These regulations, to the extent that they do not interpret statutes, are unlikely to be affected.
Though the Copyright Office falls within the Library of Congress, which is part of the legislative branch and thus not an agency within the meaning of the Administrative Procedure Act (APA) judicial review provision, the Copyright Act itself states that the actions of the Register of Copyrights are subject to APA review. In June 2024, the US Court of Appeals for the DC Circuit confirmed that “[i]rrespective of whether the Library is an ‘agency,’ . . . Congress has specified that copyright regulations . . . are subject to the APA.”[10] Further, the DC Circuit held that the Triennial DMCA rulemaking regarding the Section 1201 exemptions are subject to APA review.[11] Similarly, the actions of the Copyright Royalty Board are reviewed under the standards of the APA. Notably, these actions are typically reviewed under the APA’s “arbitrary and capricious” standard.[12]
Courts have applied Chevron deference to Copyright Office regulations where they interpret ambiguous statutes via formal rulemaking,[13] a relatively rare occurrence. Many Copyright Office decisions, however, do not involve formal rulemaking, and have not received Chevron deference.[14] For example, a court refused to apply Chevron to the Copyright Office Compendium’s construction of the meaning of “preexisting work” where no formal rulemaking occurred.[15] Another court determined that the Copyright Office’s “[i]ndividual decisions about the copyrightability of works are not like ‘rules carrying the force of law,’ which command Chevron deference.”[16]
In sum, the Court’s decision is anticipated to impact few regulations or decisions set by the Copyright Office.
PRACTICAL TAKEAWAYS
As a result of Loper Bright, litigants can expect an increase in challenges to agency decision-making based on statutory interpretations. As to IP cases, the decision is likely to have the biggest impact on ITC litigation.
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C. Modern Chevron doctrine has contributed to an unpredictable, unstable regulatory environment.
Since Chevron was decided in 1984, agencies’ regulatory reach has grown. See Free Enter. Fund v. PCAOB, 561 U.S. 477, 499 (2010) (noting administrative state now “touches almost every aspect of daily life”). “The Framers could hardly have envisioned today’s ‘vast and varied federal bureaucracy’ and the authority administrative agencies now hold over our economic, social, and political activities.” City of Arlington v. FCC, 569 U.S. 290, 313 (2013) (Roberts, C.J., dissenting) (citation omitted). Hundreds of Executive Branch and independent agencies or components now make policy through rulemaking, to say nothing of adjudications for which agencies sometimes claim deference. See generally Federal Register, Agencies, https://www.federalregister.gov/agencies.
As a result, the scope of Chevron’s potential applicability has also expanded. The Code of Federal Regulations has ballooned from just over 110,000 pages in 1984 to more than 180,000 pages as of 2021, a 64% increase in the pages of regulations binding American companies and individuals. See Geo. Wash. Univ., Regul. Stud. Ctr., Total Pages Published in the Code of Federal Regulations, https://tinyurl.com/ bdex48mk. And the Federal Register has grown from roughly 50,000 pages in 1984 to well over 80,000 in 2022, a 60% increase. See Geo. Wash. Univ., Regul. Stud. Ctr., Total Pages Published in the Federal Register, https://tinyurl.com/bdd3cbzw.
By fostering sweeping deference to agencies, modern Chevron doctrine has exacerbated the qualitative problems inherent in this quantitative explosion of regulations. The doctrine has allowed agencies to accrete more and more power that properly belongs under Article I without judicial oversight under Article III. Emboldened by Chevron deference, agencies have adopted increasingly aggressive interpretations of the statutes they enforce, frequently finding “unheralded power to regulate” in seemingly open-ended language. Util. Air Regul. Grp. v. EPA, 573 U.S. 302, 324 (2014).
Consider the EPA’s effort to fundamentally restructure “the Nation’s overall mix of electricity generatio[n] to transition from 38% coal to 27% coal by 2030” based on “the vague language of an ancillary provision of” the Clean Air Act. West Virginia v. EPA, 142 S. Ct. 2587, 2607, 2610 (2022) (brackets and quotation marks omitted). Or the CDC’s effort to institute a nationwide eviction moratorium based on a “wafer-thin reed” of textual authority. Ala. Ass’n of Realtors v. HHS, 141 S. Ct. 2485, 2489 (2021) (per curiam). Or the Department of Labor’s attempt to “transform the trillion-dollar market for IRA investments, annuities and insurance products,” and to “regulate in an entirely new way hundreds of thousands of financial service providers and insurance companies” in that market. Chamber of Com. v. U.S. Dep’t of Labor, 885 F.3d 360, 363, 387 (5th Cir. 2018).
The result is bad for free enterprise. Today’s morass of regulations, aggravated and encouraged by the expansion of Chevron, imposes astronomical costs in compliance, lost productivity, and higher prices, reaching as high as $1.9 trillion per year. See generally U.S. Chamber of Com. Found., The Regulatory Impact on Small Business: Complex. Cumbersome. Costly. 4 (2017). The costs are higher on average for smaller businesses. Id. The current Chevron regime also undermines stability and predictability for businesses because they cannot ascertain their regulatory obligations based on the laws that Congress has enacted. Rather, regulatory obligations today turn on unstable agency statutory interpretations, sometimes through prospective rulemaking and other times without any prior notice at all, in after-the-fact adjudications. When the stakes are high or politically controversial, the risk of instability only increases, as agency leadership changes from administration to administration. See, e.g., Sackett v. EPA, 143 S. Ct. 1322, 1332–35 (2023) (discussing long history of EPA and U.S. Army’s changing interpretations of “waters of the United States” in the Clean Water Act, 33 U.S.C. § 1362(7)); West Virginia, 142 S. Ct. at 2603– 06 (discussing EPA’s reversal from one administration to another on regulation of power plants’ carbon dioxide emissions).
The citizenry’s ability to elect congressional representatives means little “if the laws be so voluminous that they cannot be read, or so incoherent that they cannot be understood; if they be repealed or revised before they are promulgated, or undergo such incessant changes” that one must guess at their content. The Federalist No. 62, at 379 (Madison). Today’s regulatory environment is not far from fitting that description. The endless cycle of what amounts to Executive Branch lawmaking raises transaction costs for businesses by introducing unresolvable regulatory instability into investment and strategic decisions. When agencies can unilaterally exercise core legislative power by exploiting general language in statutes to make rules of great economic significance, and later flip-flop on those rules, the resulting uncertainty makes it hard for businesses to plan for the future.



