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Contention one is Framing. first is prioritization –
Ongoing violence outweighs. 
Jackson 12 [Jackson Richard has a Ph.D. in Political Science from the University of Canterbury and is Professor of Peace Studies at the University of Otago, Richard Jackson Terrorism Blog, “The Great Con of National Security” 8/5/12, https://richardjacksonterrorismblog.wordpress.com/2012/08/05/the-great-con-of-national-security/ RP]
It may have once been the case that being attacked by another country was a major threat to the lives of ordinary people. It may also be true that there are still some pretty serious dangers out there associated with the spread of nuclear weapons. For the most part, however, most of what you've been told about national security and all the big threats which can supposedly kill you is one big con designed to distract you from the things that can really hurt you, such as the poverty, inequality and structural violence of capitalism, global warming, and the manufacture and proliferation of weapons - among others. The facts are simple and irrefutable: you're far more likely to die from lack of health care provision than you are from terrorism; from stress and overwork than Iranian or North Korean nuclear missiles; from lack of road safety than from illegal immigrants; from mental illness and suicide than from computer hackers; from domestic violence than from asylum seekers; from the misuse of legal medicines and alcohol abuse than from international drug lords. And yet, politicians and the servile media spend most of their time talking about the threats posed by terrorism, immigration, asylum seekers, the international drug trade, the nuclear programmes of Iran and North Korea, computer hackers, animal rights activism, the threat of China, and a host of other issues which are all about as equally unlikely to affect the health and well-being of you and your family. Along with this obsessive and perennial discussion of so-called 'national security issues', the state spends truly vast sums on security measures which have virtually no impact on the actual risk of dying from these threats, and then engages in massive displays of 'security theatre' designed to show just how seriously the state takes these threats - such as the x-ray machines and security measures in every public building, surveillance cameras everywhere, missile launchers in urban areas, drones in Afghanistan, armed police in airports, and a thousand other things. This display is meant to convince you that these threats are really, really serious. And while all this is going on, the rulers of society are hoping that you won't notice that increasing social and economic inequality in society leads to increased ill health for a growing underclass; that suicide and crime always rise when unemployment rises; that workplaces remain highly dangerous and kill and maim hundreds of people per year; that there are preventable diseases which plague the poorer sections of society; that domestic violence kills and injures thousands of women and children annually; and that globally, poverty and preventable disease kills tens of millions of people needlessly every year. In other words, they are hoping that you won't notice how much structural violence there is in the world. More than this, they are hoping that you won't notice that while literally trillions of dollars are spent on military weapons, foreign wars and security theatre (which also arguably do nothing to make any us any safer, and may even make us marginally less safe), that domestic violence programmes struggle to provide even minimal support for women and children at risk of serious harm from their partners; that underfunded mental health programmes mean long waiting lists to receive basic care for at-risk individuals; that drug and alcohol rehabilitation programmes lack the funding to match the demand for help; that welfare measures aimed at reducing inequality have been inadequate for decades; that health and safety measures at many workplaces remain insufficiently resourced; and that measures to tackle global warming and developing alternative energy remain hopelessly inadequate. Of course, none of this is surprising. Politicians are a part of the system; they don't want to change it. For them, all the insecurity, death and ill-health caused by capitalist inequality are a price worth paying to keep the basic social structures as they are. A more egalitarian society based on equality, solidarity, and other non-materialist values would not suit their interests, or the special interests of the lobby groups they are indebted to. It is also true that dealing with economic and social inequality, improving public health, changing international structures of inequality, restructuring the military-industrial complex, and making the necessary economic and political changes to deal with global warming will be extremely difficult and will require long-term commitment and determination. For politicians looking towards the next election, it is clearly much easier to paint immigrants as a threat to social order or pontificate about the ongoing danger of terrorists. It is also more exciting for the media than stories about how poor people and people of colour are discriminated against and suffer worse health as a consequence. Viewed from this vantage point, national security is one massive confidence trick - misdirection on an epic scale. Its primary function is to distract you from the structures and inequalities in society which are the real threat to the health and wellbeing of you and your family, and to convince you to be permanently afraid so that you will acquiesce to all the security measures which keep you under state control and keep the military-industrial complex ticking along.  Keep this in mind next time you hear a politician talking about the threat of uncontrolled immigration, the risk posed by asylum seekers or the threat of Iran, or the need to expand counter-terrorism powers. The question is: when politicians are talking about national security, what is that they don't want you to think and talk about? What exactly is the misdirection they are engaged in? The truth is, if you think that terrorists or immigrants or asylum seekers or Iran are a greater threat to your safety than the capitalist system, you have been well and truly conned, my friend. Don't believe the hype: you're much more likely to die from any one of several forms of structural violence in society than you are from immigrants or terrorism.  Somehow, we need to challenge the politicians on this fact.
Second is risk-analysis – 
Prioritize probability. 
Kessler 8 [Oliver Kessler has a Ph.D. in IR, Professor of Sociology at the University of Bielefeld and is Professor of History and Theory of IR at the Faculty of Arts, Alternatives, Vol. 33, “From Insecurity to Uncertainty:  Risk and the Paradox of Security Politics” p. 211-232]
The problem of the second method is that it is very difficult to "calculate" politically unacceptable losses. If the risk of terrorism is defined in traditional terms by probability and potential loss, then the focus on dramatic terror attacks leads to the marginalization of probabilities. The reason is that even the highest degree of improbability becomes irrelevant as the measure of loss goes to infinity. ^o The mathematical calculation of the risk of terrorism thus tends to overestimate and to dramatize the danger. This has consequences beyond the actual risk assessment for the formulation and execution of "risk policies": If one factor of the risk calculation approaches infinity (e.g., if a case of nuclear terrorism is envisaged), then there is no balanced measure for antiterrorist efforts, and risk management as a rational endeavor breaks down. Under the historical condition of bipolarity, the "ultimate" threat with nuclear weapons could be balanced by a similar counterthreat, and new equilibria could be achieved, albeit on higher levels of nuclear overkill. Under the new condition of uncertainty, no such rational balancing is possible since knowledge about actors, their motives and capabilities, is largely absent. The second form of security policy that emerges when the deterrence model collapses mirrors the "social probability" approach. It represents a logic of catastrophe. In contrast to risk management framed in line with logical probability theory, the logic of catastrophe does not attempt to provide means of absorbing uncertainty. Rather, it takes uncertainty as constitutive for the logic itself; uncertainty is a crucial precondition for catastrophes. In particular, catastrophes happen at once, without a warning, but with major implications for the world polity. In this category, we find the impact of meteorites. Mars attacks, the tsunami in South East Asia, and 9/11. To conceive of terrorism as catastrophe has consequences for the formulation of an adequate security policy. Since catastrophes hap-pen irrespectively of human activity or inactivity, no political action could possibly prevent them. Of course, there are precautions that can be taken, but the framing of terrorist attack as a catastrophe points to spatial and temporal characteristics that are beyond "rationality." Thus, political decision makers are exempted from the responsibility to provide security—as long as they at least try to preempt an attack. Interestingly enough, 9/11 was framed as catastrophe in various commissions dealing with the question of who was responsible and whether it could have been prevented. This makes clear that under the condition of uncertainty, there are no objective criteria that could serve as an anchor for measuring dangers and assessing the quality of political responses. For ex- ample, as much as one might object to certain measures by the US administration, it is almost impossible to "measure" the success of countermeasures. Of course, there might be a subjective assessment of specific shortcomings or failures, but there is no "common" currency to evaluate them. As a consequence, the framework of the security dilemma fails to capture the basic uncertainties. Pushing the door open for the security paradox, the main problem of security analysis then becomes the question how to integrate dangers in risk assessments and security policies about which simply nothing is known. In the mid 1990s, a Rand study entitled "New Challenges for Defense Planning" addressed this issue arguing that "most striking is the fact that we do not even know who or what will constitute the most serious future threat, "^i In order to cope with this challenge it would be essential, another Rand researcher wrote, to break free from the "tyranny" of plausible scenario planning. The decisive step would be to create "discontinuous scenarios ... in which there is no plausible audit trail or storyline from current events"52 These nonstandard scenarios were later called "wild cards" and became important in the current US strategic discourse. They justified the transformation from a threat-based toward a capability- based defense planning strategy.53 The problem with this kind of risk assessment is, however, that even the most absurd scenarios can gain plausibility. By constructing a chain of potentialities, improbable events are linked and brought into the realm of the possible, if not even the probable. "Although the likelihood of the scenario dwindles with each step, the residual impression is one of plausibility. "54 This so-called Othello effect has been effective in the dawn of the recent war in Iraq. The connection between Saddam Hussein and Al Qaeda that the US government tried to prove was disputed from the very beginning. False evidence was again and again presented and refuted, but this did not prevent the administration from presenting as the main rationale for war the improbable yet possible connection between Iraq and the terrorist network and the improbable yet possible proliferation of an improbable yet possible nuclear weapon into the hands of Bin Laden. As Donald Rumsfeld famously said: "Absence of evidence is not evidence of absence." This sentence indicates that under the condition of genuine uncertainty, different evidence criteria prevail than in situations where security problems can be assessed with relative certainty.
Each internal-link exponentially reduces the likelihood of the next. 
Conetta ’98 (Carl; March 1998; Director of the Project on Defense Alternatives, Research Fellow of the Institute for Defense and Disarmament Studies, researcher and awarded author at the Pentagon, US State Department, US House Armed Services Committee, Army War College, National Defense University, and UNIDIR; PDA, “Dueling with Uncertainty: The New Logic of American Military Planning,” http://www.bu.edu/globalbeat/usdefense/conetta0398.html; RP)
Playing with Wild Cards Without doubt, simulations -- including nonstandard ones -- can aid planning. The question is: To what end? And to what effect? Exploring "wild cards" in order to identify warning signs or to define limits is one thing; using them to establish force structure or modernization requirements, quite another. Especially suspect would be using scenarios that are detached from declared US interests to define current requirements; this would put the military "cart" before the political "horse." Another, broader concern is how the effusion of improbable conflict scenarios affects public policy discourse overall. Conflict scenarios, both wild and tame, can gain more credibility in the telling than they deserve. Cognitive researcher Massimo Piattelli-Palmarini calls this the "Othello effect," referring to the trail of plausible but false suppositions that led Othello to murder his wife, Desdemona. Even the most farfetched scenarios comprise a number of steps or links each of which may seem plausible or even probable given the one that came before. Although the likelihood of the scenario dwindles with each step, the residual impression is one of plausibility. Omitted are the many branches at each step that would lead to a neutral or even positive outcome. The resulting snapshots, although numerous, offer a highly-selective view of what the future may hold. And the fact that only the negative outcomes are articulated and exercised can distort the general public impression of risk. Living with Uncertainty There is no escape from uncertainty, but there is relief from uncertainty hysteria. It begins with recognizing that instability has boundaries -- just as turbulence in physical systems has discernable onset points and parameters. The turbulence of a river, for instance, corresponds to flow and to the contours of the river's bed and banks. It occurs in patches and not randomly. The weather also is a chaotic system that resists precise long-range forecasting, but allows useful prediction of broader trends and limits. Despite uncertainty, statements of probability matter. They indicate the weight of evidence -- or whether there is any evidence at all. The uncertainty hawks would flood our concern with a horde of dangers that pass their permissive test of "non-zero probability." However, by lowering the threshold of alarm, they establish an impossible standard of defense sufficiency: absolute and certain military security. Given finite resources and competing ends, something less will have to do. Strategic wisdom begins with the setting of priorities -- and priorities demand strict attention to what appears likely and what does not.
Third is no great power conflict –
International norms make it obsolete – unpredictability against great power actors creates uncertainty of retaliation.
Feltman 23 [Jeffrey Feltman is John C. Whitehead Visiting Fellow in International Diplomacy – Foreign Policy, Strobe Talbott Center for Security, Strategy, and Technology, Brookings, “War Peace and the International System after Ukraine”, 3/28/23, https://www.brookings.edu/articles/war-peace-and-the-international-system-after-ukraine/] 
Today, when we talk about global order, we often lament the divisions inside the United Nations Security Council. This year marks the 50th anniversary of important unity: when the U.N. Security Council unanimously recommended German membership in the United Nations. The German Democratic Republic and the Federal Republic of Germany both entered the U.N. in September 1973.
Germany today is the U.N.’s fourth-largest financial contributor and has been elected to six different Security Council rotations. Germany, along with Namibia, is currently facilitating consultations for the U.N.’s 2024 “Summit of the Future,” to consider how the multilateral system should address old and new challenges.
My own career had two primary chapters: as a U.S. diplomat, mostly serving overseas, and then as the U.N. under-secretary-general for political affairs. Those two jobs put me in touch with different types of folks.
I will draw from both of those experiences in discussing the impact of the war on Ukraine in four areas:
First, an overview of the existing multilateral system and why Russia’s invasion of Ukraine is almost unprecedented in its breach of the “rules of the road” that have guided post-World War II interstate relations.
Second, for comparison, two examples from the 20th century of how the U.N. responded to earlier challenges to peace and security.
Third, my analysis of how the U.N. has reacted to Russia’s invasion of Ukraine (spoiler alert: so far, the U.N. response to the challenges created by that invasion has been better than I anticipated, despite our collective failure to prevent war).
Fourth, how we should think about the future of the U.N. and the multilateral system more generally, in light of the war on Ukraine? Russia’s invasion creates new challenges and exacerbates existing concerns about the global order.
First, the existing multilateral system. The multilateral system, or the global order, rests on a number of overlapping and intersecting mechanisms that work in tandem. We’ve inherited most of these from the post-World War II and Cold War periods: the U.N. with peace and security at its heart; the International Monetary Fund and World Bank; NATO; the European integration project that became the European Union; the World Trade Organization that evolved from the General Agreement on Tariffs and Trade; the Helsinki process that eventually became the Organization for Security and Cooperation in Europe (OSCE); and others.
These institutions, treaties, and alliances have different purposes and governing structures, along with distinct yet often overlapping memberships. Some, like the U.N., have enormous bureaucratic reach. Others, like the Group of Seven, have no permanent secretariat. Their legal statuses vary considerably. But together, these comprise the so-called rules-based international order. “Guidelines” is probably a more accurate description than “rules,” as states choose voluntarily to sign up, out of recognition of reciprocal benefit.
Even if not always followed, these guidelines are more or less universally accepted as legitimate. In increasing predictability, they reduce risks for all. And the system has been sufficiently flexible to endure through three distinct geopolitical phases: the Cold War, the immediate post-Cold War years when the United States dominated the agenda, and the emerging more multipolar environment of today.
We all know examples where this international order has failed — Srebrenica and Rwanda, to name two notorious examples. But the system has succeeded at its most fundamental level: there has been no World War III. That is not nothing. Indeed, that was the primary objective in 1945 of the key architects of the international system.
But is that sufficient? Even before February 24, issues such as economic inequality, the climate crisis, and the pandemic prompted nagging questions about how effective institutions created in a different geopolitical climate are in today’s world. Russia’s war has hyper-charged that debate.
Shivshankar Menon, India’s former national security advisor, argued recently in Foreign Affairs that the war in Ukraine is seen by many to be about the future of Europe, not the future of the world order. Indian Foreign Minister Subrahmanyam Jaishankar went further, claiming that Europe thinks its problems are the world’s problems, but that the world’s problems are not considered to be Europe’s problems.
These are thought-provoking charges. And it is indisputable that Russia’s war unhelpfully distracts us from urgent problems elsewhere. But let’s not understate the impact of Russia’s invasion. Russia dropped a barrel bomb on the fundamental principle of the international system: respect for sovereignty and territorial integrity.
To quote the preamble of the charter, the U.N. aims to “save succeeding generations from the scourge of war.” Whatever else it may do, the irreducible purpose of the U.N. is peace and security.
Article 2 of the charter offers clarity: “All Members shall settle their international disputes by peaceful means … All Members shall refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any state.”
Unlike murky diplomatic language, including things I’ve drafted in my career, this is unambiguous. And this is key to the entire international order.
Russia’s invasion of Ukraine is not the first violation of the charter, but it’s a particularly egregious example. Since World War II, there have been very few examples of states attempting to steal territory and change borders by force. Contrast that with the frequency of wars of territorial conquest before 1945. How many times did the frontiers in Central and Eastern Europe shift because of wars prior to 1945? The 2003 U.S.-U.K.-led invasion of Iraq made a mockery of international law, with an estimated 200,000 Iraqi civilians slaughtered in the civil strife and terrorism unleashed by the war. But the intention was never to erase Iraq from the map. Washington and London did not cite history to annex Iraqi territory. Countries have overwhelmingly accepted that respect for sovereignty and territorial integrity is at the heart of today’s multilateral system. The U.N. Charter signaled that the era of imperial conquest had ended.
Article 51 of the U.N. Charter does permit the use of force for self-defense. But Ukraine in February 2022 posed no military threat to the Russian Federation. As for NATO, U.S. forces stationed in Europe prior to Russia’s invasion were one-seventh their size compared to their Cold War presence.
Martin Kimani, Kenya’s ambassador to the United Nations, gave an African perspective from his Security Council seat:
“Today, across the border of every single African country, live our countrymen with whom we share deep historical, cultural, and linguistic bonds. At independence, had we chosen to pursue states on the basis of ethnic, racial, or religious homogeneity, we would still be waging bloody wars these many decades later. Instead, we agreed that we would settle for the borders that we inherited, but we would still pursue continental political, economic, and legal integration. Rather than form nations that looked ever backward into history with a dangerous nostalgia, we chose to look forward to a greatness none of our many nations and peoples had ever known. We chose to follow the rules of the Organisation of African Unity and the United Nations charter, not because our borders satisfied us, but because we wanted something greater, forged in peace.”
Let’s now consider two earlier U.N. reactions to threats to international peace and security.
First, the Cuban missile crisis of October 1962, when the world came alarmingly close to direct superpower war and possible nuclear Armageddon.
Much of the story is well-known. But the role of the United Nations is largely overlooked, at least in the United States. Throughout the crisis, U Thant was acting U.N. secretary-general — Secretary-General Dag Hammarskjöld had been killed in a plane crash in 1961, as he tried to bring peace to the Congo. U Thant was in direct communication with U.S. President John Kennedy and Soviet leader Nikita Khrushchev and their advisors.
Exchanging letters and calls, adjusting proposals based on the U.S. and Soviet reactions, U Thant personally brokered the face-saving trade-off — suspending U.S. invasion plans in return for the removal of Russian missiles from Cuba and (as we found out later) U.S. missiles from Turkey. U Thant went to Cuba to mollify Fidel Castro — this was not the first or last time that great powers worked behind the backs of affected clients. The U.N. verified the withdrawal of the missiles. The world exhaled.
This was preventive diplomacy at its best, averting superpower conflict and possible escalation to a disastrous nuclear showdown.
To close the file, the United States and the Soviet Union submitted a joint letter to U Thant expressing appreciation for his “efforts in assisting our Governments to avert the serious threat to the peace which recently arose in the Caribbean area.” (Fun fact: the negotiators tasked with coming up with agreed text were, for the Americans, John J. McCloy — former U.S. high commissioner for occupied Germany — and, for the Soviets, Vasily Vasilyevich Kuznetsov, then first deputy foreign minister. Kuznetsov, in a quirk of history, later became, on three different and brief occasions, the head of state in the Soviet Union’s dying days: he became acting chair of the presidium of the Supreme Soviet after the deaths of Leonid Brezhnev, then Yuri Andropov, then again Konstantin Chernenko.)
The point is the critical, effective role that U Thant played in the most significant threat to international peace and security since World War II. (Later, the U.S. relationship with U Thant cooled considerably. U Thant criticized the U.S. war in Vietnam and Israel’s occupation of the West Bank and Gaza Strip. This may explain American amnesia about U Thant’s 1962 peacemaking.)
My second example is the U.N.’s reaction to Saddam Hussein’s August 1990 invasion of Kuwait. In this case, the action moves from the U.N. Secretariat to the U.N. member states.
In speeches leading up to the invasion, Saddam rejected the very concept of Kuwait’s independence, citing shared history and culture. After seizing Kuwait by force, he initially, and briefly, set up a puppet regime before announcing the annexation of Kuwait as Iraq’s 19th province.
The Security Council immediately demanded withdrawal, imposed sanctions, and declared Iraq’s annexation of Kuwait null and void. In November 1990, the Security Council authorized force to liberate Kuwait, should Iraq not withdraw by January. In April 1991, the council mandated that shares of Iraqi oil revenues would be used to pay reparations to Kuwait. Thirteen Iraq-related resolutions between August 1990 and April 1991 alone, all defending the territorial integrity of a U.N. member state. The Russian Federation voted in favor of all of them.
After Kuwait’s liberation, the U.N. assumed the task of delineating and verifying the international border and overseeing the reparations payments.
As in the Cuban missile crisis, the U.N. acted effectively to a threat to international peace and security.
That brings me to the third point: evaluating the effectiveness of the U.N.’s response to the war on Ukraine, especially in light of the previous examples cited.
As we remember, Washington in late 2021 began sharing intelligence about the Kremlin’s invasion plans. Skepticism was understandable as citing distorted intelligence as a pretext to invade Iraq in 2003 had damaged American credibility. Leaders questioned whether Russia would really violate the most fundamental understanding of the global order that Moscow itself had helped establish in 1945. But the U.N. could have checked the warnings of Russian troop deployments via commercial satellite imagery, as the media did. Whatever he might have been doing discretely, I wish that U.N. Secretary-General António Guterres had — before the invasion — briefed the Security Council, using the drama of Article 99 of the U.N. Charter allowing the secretary-general to bring to the council’s attention “any matter which in his opinion may threaten the maintenance of international peace and security.” Guterres could have demanded an explanation from the Russian Federation about the troops positioned at Ukraine’s doorstep. He might have used his council presentation to remind all member states of their obligations to settle disputes peacefully. He might have traveled to Moscow to offer his good offices.
On the one hand, none of that would have been likely to prevent the Russian invasion. But the U.N. would have been caught trying. Even when member states behave badly, the secretary-general should have a responsibility to represent the principles of the charter.
Yet, on the other hand, had someone asked me a year ago to predict the U.N.’s impact on Russia’s invasion, I would have been dead wrong. I would have assumed that such a breach of international norms by a major power would propel the U.N. into utter irrelevance, like the League of Nations in the 1930s. After Japan’s invasion of Manchuria, Italy’s attacks on Ethiopia, and Nazi Germany’s rise, the league ceased to matter. That has not happened to the U.N. today. There is more resilience in this 78-year-old institution than many suspected.
Yes, the Security Council is gridlocked on Ukraine. But the council has continued other work: renewing and updating mandates of peace operations and adopting in December a landmark resolution exempting humanitarian deliveries from U.N. sanctions. Russia’s invasion may have exacerbated the council’s differences on contentious issues such as how to address the threat of North Korea’s nuclear and weapons programs — but it did not create them.
Action regarding the war itself shifted to the General Assembly, which voted 141 out of 193 to condemn Russia’s invasion. The assembly later rejected Russia’s annexation announcement by 143 out of 193 votes, or about 75% of the membership.

Institutions check miscalculation. 
Schake 23 [Kori Schake is Senior Fellow and Director, Foreign and Defense Policy Studies, American Enterprise Institute. JHU Center for Global Affairs, “The Exculpating Myth of Accidental War, July 2023, https://sais.jhu.edu/kissinger/programs-and-projects/kissinger-center-papers/exculpating-myth-accidental-war] 
The risk of war by miscalculation is a popular scholarly subject and a frequent concern of policymakers. Theories of war by miscalculation assume either ignorance by decisionmakers, bad faith by policy participants (usually the military), or a mechanistic series of exchanges that obviate the need for policymakers to display judgment and responsibility. Yet historians struggle to produce evidence that political leaders were either ignorant of the risks they were choosing or emasculated from any ability to affect the course of events. Theories of accidental war are, as Geoffrey Blainey has said, “a description masquerading as an explanation.”[1] Instead of explaining historical events, the myth of accidental war provides an intricate puzzle for intellectuals, a justification for moralists to fear military subversion of political decisionmakers, and an evasion of culpability for those decisionmakers.
The debate is not esoteric—it has urgent policy applications. U.S. policy regarding Russia’s February 2022 full-scale invasion of Ukraine has been heavily influenced by U.S. President Joe Biden and his administration’s concerns about “a third world war.”[2] Russia violated the sovereignty and the internationally recognized territory of Ukraine, despite its commitment to respect Ukraine’s security in the 1995 Budapest Memorandum. Failing to achieve its political objectives on the battlefield, Russian strategy shifted to targeting civilian dwellings, destroying infrastructure, and committing mass atrocities. All of these actions violate Russia’s international commitments and overtly challenge the Biden administration’s leadership of the rules-based international order, as well as its pledge to “stand against human rights abuses wherever they occur.”[3] 
Although rational calculations of power ought to dictate Russian aversion to expanding the war from a trajectory of losing to Ukraine to one of more rapidly and decisively losing should the United States become a direct combatant, the Biden team’s policy is predicated on concerns that uncontrollable escalation could result from U.S. assistance to Ukraine. To avoid an accidental war with Russia, the Biden administration has defended the international order by timidly progressing from declining before and in the early stages of the invasion to provide weapons to Ukraine because they would quickly end up in Russian hands if Russia won as expected, to refusing to provide “offensive weapons,” to providing “offensive weapons” but not those that could reach Russian territory, to providing weapons that could reach Russian territory but making Ukraine promise not to use them at those ranges, to allowing Ukraine to target Russian forces in Crimea, to providing tanks and training in the United States.[4] Out of concern the United States could unavoidably be drawn into direct combat against Russia, the strongest power in the international order is conveying the limits of its interest to a violent transgressor losing a war against a lesser power.
The idea that war happens by accident is prejudicing U.S. policy toward self-deterrence.
The idea of accidental war also influences U.S. policy toward China, the “pacing challenge” in its great power rivalry, according to the Biden administration’s October 2022 National Security Strategy.[5] The United States publicizes Chinese infractions, like the construction of island military bases in the South China Sea, but does not enforce compliance. And China is playing that concern to its advantage, undertaking demonstrations of its willingness to violate U.S. sovereignty, initiating dangerous military incidents, explaining provocations as its military acting without political knowledge, and refusing to answer military hotline calls during crises. This shows that the errant notion that war happens unaccountably, that political leaders are powerless to prevent escalation, that militaries will act independently of political control and blunder states into conflict has immediate policy relevance. The idea that war happens by accident is prejudicing U.S. policy toward self-deterrence; national security experts should instead be more concerned about deliberate choices for war as they think about deterrence and escalation control. 
What Is Meant by Accidental War?
It is very difficult to know with precision the combination of political commitment to objectives, military power, the ability to marshal economic resources, and the social fortitude that combatants possess until they fight. Blainey persuasively has argued that war is how relative power is determined in the international order.[6] As Carl von Clausewitz explained and Russia’s invasion of Ukraine demonstrates, war is a gambling game. If accidental war means nothing more than leaders misjudging their relative power, then every war is a mistake. This is because, as Blainey has concluded, “war is usually the outcome of a diplomatic crisis which cannot be solved because both sides have conflicting estimates of their bargaining power.”[7] 
Strikingly, across nearly eighty years of the nuclear age . . . there have been few accidents, and none of them led to an automatic escalation or failure by political and military leaders to make judgments dampening the prospects of war.
To be intellectually useful, a robust definition of accidental war matters. At its most basic, accidental war could be mischance—a confused signal, the technical failure of a weapon, or the accidental launch of a missile. Alexander George has termed this kind of scenario “inadvertent war.”[8] It is striking that across nearly eighty years of the nuclear age, incorporating U.S. and Soviet arsenals in the tens of thousands and less developed countries designing indigenous arsenals and delivery systems, there have been few accidents, and none of them led to an automatic escalation or failure by political and military leaders to make judgments dampening the prospects of war.
But although scholars engaging in the debate use the terms accidental and inadvertent war interchangeably, genuine inadvertence is mostly not what is meant in the debate about accidental war; rather, mostly what is meant is willful subversion of political intent.[9] George distinguished inadvertent from accidental war, defining the latter as “one that starts because of unauthorized activities by individuals below the leadership level in the chain of command.”[10] Meanwhile, Marc Trachtenberg has defined accidental war as “one in which the political process— a process that would normally lead to a peaceful settlement of the dispute at hand—is overwhelmed by forces welling up from within the military sphere . . . If the political leaders thought the risks were relatively limited, but the military structure in place created a much greater level of risk in time of crisis, then one could conceivably have what, from the point of view of the political leadership, would be an ‘accidental war.’”[11] Scott Sagan also has narrowed the aperture of unauthorized activities to the military, defining wars as accidental only when “there would have to be some activity or incident inside the military machine, without which war would not have occurred.”[12] 
The idea of accidental war has been of particular interest to political scientists rather than historians, which seems a significant detail—the experts on concepts are intrigued, the experts of the case studies find no corroborating examples. No less a source than the distinguished military historian Michael Howard has rejected the idea, writing, “if history shows any record of ‘accidental’ wars, I have yet to find them.”[13] 
An exhaustive study by Evan Luard of wars dating from 1400 CE to 1985 did not turn up a single case of accidental inception.[14] Sagan, a political scientist and proponent of the accidental war idea, has admitted as much, acknowledging, “in the major works by historians on the causes of war, however, the whole idea of accidental war is either conspicuous by its absence or explicitly dismissed as conceptually confused and historically irrelevant.”[15]


Democratic Peace theory proves.
Dr. Kosuke Imai 21, PhD in Political Science @ Harvard, Professor in the Department of Government and the Department of Statistics at Harvard University, “Robustness of Empirical Evidence for the Democratic Peace: A Nonparametric Sensitivity Analysis”, International Organization 75, Summer 2021, pp. 901–19
The democratic peace — the idea that democracies rarely fight one another — has been called “the closest thing we have to an empirical law in the study of international relations.” Yet, some contend that this relationship is spurious and suggest alternative explanations. Unfortunately, in the absence of randomized experiments, we can never rule out the possible existence of such confounding biases. Rather than commonly used regression-based approaches, we apply a nonparametric sensitivity analysis. We show that overturning the positive association between democracy and peace would require a confounder that is 47 times more prevalent in democratic dyads than in other dyads. To put this number in context, the relationship between democracy and peace is at least five times as robust as that between smoking and lung cancer. To explain away the democratic peace, therefore, scholars must find far more powerful confounders than already those identified in the literature.
1AC --- Plan
Plan: The United States federal government should significantly strengthen its protection of domestic intellectual property rights by adopting moral theory into copyright law for black creators
1AC --- Advantage
Scenario one is appropriations – 
“Copyright integrity” greenlights imitations and unprecedented appropriations. 
Hines 05 [Candace G. Hines University of Michigan Law School, Black Musical Traditions and Copyright Law: Historical Tensions, 10 MICH. J. RACE & L. 463 (2005). https://repository.law.umich.edu/mjrl/vol10/iss2/5?utm_source=repository.law.umich.edu%2Fmjrl%2Fvol10%2Fiss2, pages 491-493]
At their best, highly innovative artists utilize or refer to the best elements of different musical traditions in order to create totally new musical genres and sounds. Blues scholar Peter Guralnick expresses this sentiment about bluesman Robert Johnson: "What made his work unique ... was an uncommon ability to synthesize these influences and a poetic sensibility which drew its inspiration from highly disparate sources and transformed them into a startling new blend., 21' At their worst, artists rehash what has come before, they do not add any innovative elements, and they dilute the original creative work. Copyright law, as befitting its history of rewarding abusive imitators,2 " has failed to accommodate innovative improvisers and users of digital samples-which, in essence, represents a lack of regard for the Black musical idiom. Black musicians' creative processes have been undermined by a regime that rewards limited creativity and punishes those who push musical artistry to new levels."' Consequently, many Black artists have either left the music industry for another occupation or entirely altered their method of creativity due to lack of financial reward and legal marginalization. 8 B. Incorporation of Moral Rights In contrast to American copyright law, many European countries broadened their copyright law to include moral rights as well as eco- 219 nomic ones. Moral rights still recognize an author's work as an economic interest, but they also treat an author's work as a natural right 220 hmrlrgt a nld h and extension of her personality. Such moral rights may include the rights of paternity, attribution, and integrity.221 The incorporation of moral theory into American copyright law may help create a copyright regime more harmonious with the Black musical tradition.2 22 Due to the restrictive copyright regime, Black musicians have historically struggled to reap the rewards of their labor, to contribute to society, and to protect the integrity of their creations as extensions of their personalities. Other regions of the world, such as Western Europe, Africa, and Asia, respect moral theory.223 Moral law incorporates notions of paternity, attribution, and integrity. Perhaps paternity and attribution, which protect the right to be known as an author and the right to prevent others from being named the author of a work, '2' respectively, would have assisted Black musicians who created music in the blues, ragtime, and rock 'n' roll eras and whose creative efforts were frustrated by the rampant imitation and appropriation of their works by White artists, record labels, and publishers. Legislators are best able to consider these ideological concepts and then evaluate issues of effective administration and feasibility of execution. However, embracing these concepts generally would certainly provide recognition for previously marginalized creative processes. Though copyright law has greatly differed throughout the generations, the tensions between the Black musical idiom and copyright law are still intact. Blacks working in the Black musical tradition still struggle to comply with the current copyright regimes' requirements while maintaining their artistic integrity. Current copyright law is detrimental to creativity as well as to society. By limiting musicians' ability to create music, copyright law also deprives society of the benefits that would be gained from appreciating this music. Furthermore, copyright law's inability to address Black musical traditions also negatively impacts society because it hearkens back to the United States' history of racism and lasting paradigms of Black inferiority. Copyright has historically failed to preserve or acknowledge the integrity of important cultural creative processes, and legislators should consider expanding the framework. Though incorporating the Black musical idiom into copyright law cannot compensate Black musicians of the past, such incorporation would benefit Black musicians currently working in the Black musical tradition. Additionally, a broader copyright regime would benefit other marginalized communities, such as poorer or new musicians, who may otherwise be unable to afford the expense of sampling under current copyright law, or who may be unable to effectively fight costly litigation that could result from claims of illegal sampling. It is imperative to amend copyright law, possibly through the incorporation of moral considerations, not only so that artists can be fully compensated for their work, but also so that society can fully benefit from their music and the knowledge that our legal system is more inclusive. Legislators must begin to recognize the extent to which the law shapes an artist's experience and the impact that it has on the rest of society.

The integrity standard calcifies generational theft of black creatorship – overwhelming data proves they disparately target black creativity, encourage vulnerability to exploitation, and serve no utility 
Hines 05 [Candace G. Hines University of Michigan Law School, Black Musical Traditions and Copyright Law: Historical Tensions, 10 MICH. J. RACE & L. 463 (2005). https://repository.law.umich.edu/mjrl/vol10/iss2/5?utm_source=repository.law.umich.edu%2Fmjrl%2Fvol10%2Fiss2, pages 464-466]
"We thought sampling was just another way of arranging sounds.Just like a musician would take the sounds off of an instrument and arrange them their own particular way ... [W]e had to change our whole style. "' In this quote, Chuck D expresses the frustrations he and his rap group, Public Enemy, experienced in the early 1990s when trying to create music for their new album. Public Enemy created a new sound on their previous records with the aid of music sampling, a fairly new practice in which musical artists incorporated "samples" of sound recordings from other musical works. This technique, in utilizing musical sounds of the past, created whole new works of musical collage. Public Enemy's creative process has been described as "a songcraft from chipped flecks of near forgotten soul gold. [A] guitar vamp from Funkadelic, a moan from Sly, a growl abducted from Bobby Byrd aren't rhythmically spliced in but melodically sequenced in colorful narratives. Think of Romare Bearden."2 When major record companies became conscious of rap's musical sampling phenomenon, they began charging prohibitive prices for the use of sound recordings they owned.' As a result, Public Enemy suffered artistically as their style of simultaneously sampling a multitude of different sound recordings finally became too expensive under this new regime. As a consequence, Public Enemy's later records utilized fewer samples.4 Public Enemy represents only one of the many Black performers and musicians that have been affected by a copyright law that is structurally incompatible with their creative process. The Black musical tradition works in a "trope of revision," that is, it is a highly creative tradition that builds and improves upon the music within its community.5 Copyright's confines do not reward this specific type of composition, however, since it rewards musical works of minimum creativity, minimum originality, and those works fixed in a "tangible medium of expression., 6 Moreover, copyright acts to the detriment of those who create new works out of the old by granting the author of the original work a monopoly on the creation of such "derivative" works. Hence, the modern day Public Enemy resembles the frustrated blues singer of the 1930s who stopped performing because he could not earn a livable wage for his work, or the stymied early R&B singer who could not produce and promote his hits fast enough to compete with the rock'n' roll imitation of his own work. The body of copyright law, with its vast revisions and amendments, was originally intended to encourage creativity and protect creators' work. Yet the Black musical idiom has been and continues to be excluded from such benefits because it does not fit into copyright law's construction of ownership and composition. Copyright's requirements have stood in the way of Black musicians' integrity as artists and their economic reward, since copyright law has historically granted a limited ownership to those who can conform a musical work into standard musical notation. Copyright's notions of authorship and composition undermine the Black musical customs of (1) community composition, as exemplified by oral tradition and call-and-response; (2) rhythmic and musical complexity; and (3) improvisation The combination of this cultural clash and America's history of racism has prevented Blacks from receiving recognition for their musical contributions or copyright's promises of compensation. Additionally, by failing to incorporate the Black musical idiom, copyright law heightens Black musicians' vulnerability to exploitation in a social milieu already accustomed to exploiting Black labor. The stories of stolen song credits, unconscionable contracts, and unpaid royalties, though numerous, are not the primary focus of this Note. However, such circumstances added to the already burdensome plight of the Black musician who tried to maneuver in a copyright regime that was not adaptive to his cultural musical idiom. This Note contends that the American copyright regime's failure to incorporate the Black musical creative process has devastated the integrity and economic potential of generations of Black musicians. This Note begins with a discussion of copyright law and then examines Black musical traditions and how they have conflicted with American copyright law through the years. Part I explains the history of American copyright law and its theoretical underpinnings. Part II relates common Black musical traditions in more detail. Part III illustrates how the foundations of Black musical traditions can be found in Negro Spirituals. Part IV outlines the notion of Black music as it evolved in ragtime. Part V describes how copyright undermined the traditions of blues, jazz, and R&B. Part VI explains how rock 'n' roll's prominence embodied copyright's clash with the Black musical tradition. Part VII portrays the history of the hip-hop musical phenomenon and illustrates how copyright's negative treatment of digital sampling continues to denigrate the Black musical tradition. PartVIII discusses the need for a more culturally inclusive copyright regime. Part IX concludes the Note by discussing the importance and benefits of amending the current copyright laws.
The plans judicial codification solves --- anything else leaves loopholes for exploitation. 
Hines 05 [Candace G. Hines University of Michigan Law School, Black Musical Traditions and Copyright Law: Historical Tensions, 10 MICH. J. RACE & L. 463 (2005). https://repository.law.umich.edu/mjrl/vol10/iss2/5?utm_source=repository.law.umich.edu%2Fmjrl%2Fvol10%2Fiss2, pages 464-466]
During the Blues era, Black music labor was greatly exploited. Only a handful of blues singers profited much from their work.1 2 1 Many Black artists in the Blues era from 1920 to 1930 were subject to work-for-hire contracts, where an artist would be paid for his work but would subsequently assign his copyright to his employer.' 26 The copyright owner or constructive "author" of a song has an exclusive right to reproduce and distribute the song and therefore has the exclusive right (absent a license agreement) to profits from a song;127 thus, the employer in a work-for-hire situation gained the rights to future profits from the musical work. 2 8 Black musicians were hired for such work in disproportionately large121 numbers, yet they were paid less money than their White counterparts. Not only did such contracts hinder Black artists' ability to truly profit from their compositions, but they also symbolized general discrimination against Blacks. Hence, blues musicians may have recorded many of their original works of authorship, but under a work-for-hire contract, Black blues musicians were paid for their musical labor and never saw any monetary rewards for records that were released. One example of this is Eddie "Son" House, who was paid only thirty dollars for his numerous compositions and suffered from these contractual arrangements. 3 1 "Mississippi" John Hurt is another example of this circumstance, as he recorded twenty songs for Okeh Records and received twenty dollars per song; without any other economic return from his recordings, he retired to his farm. 131 In addition to the famous blues stars, the blues tradition has also subsisted on a large number of artists who have for various reasons remained anonymous. Few blues artists were recorded, and very few were financially successful regardless of whatever recordings they made. Despite their lack of financial success, blues musicians, immersed in the Black musical tradition, have strongly influenced several musical genres and artists through time. For example, blues musicians such as Muddy Waters, Bo Diddley, and Elmore James informed the earthy performance styles of the Rolling Stones. 32 B.Jazz and the Improvisation Tradition Jazz emerged between 1890 and 1910 in New Orleans 33 and was creatively inspired by the blues and ragtime.' It also shares some of the same elements of the Black musical tradition, such as improvisation, rhythmic and musical complexity, and call-and-response. Jazz music utilizes the musically complex "blue notes" and also focuses on the improvising performer as composer.1 3 ' The jazz performer creates as he performs, improvising notes and deliberately deviating from traditional notions of musical pitch. 3 6 Consequently, a written score represents the "skeleton" of a jazz performance.3'7 Jazz also introduced new instruments to popular musical performance, such as the saxophone. 13 Such instruments added rhythmic complexity as their musicians enhanced blue notes via their syncopated and polyphonic playing. 39 Jazz music also utilizes the call-and-response framework whereby a song consists of a series of melodies and counter melodies played by different sections of the jazz band. 40 Perhaps due to its rhythmic complexity, jazz became popular music for dancing, and White musicians soon began to imitate the music, often called swing. Popular dance bands consisted primarily of White musicians, who were more successful than the Black dance bands of the era.'4 ' White bands sterilized swing, making it overly formulaic. 4 2 Hence, Black jazz musicians embraced a new musical form.'4 3 The new musical form, modern jazz, provided a respite from the formulaic big band sound. Also called be-bop, during the 1940s modern jazz "transformed jazz into a modern art form."4 4 Younger generations of jazz musicians, such as Dizzy Gillespie, Thelonious Monk, Charlie Parker, John Coltrane, and Miles Davis, began to experiment with a new style of jazz improvisation, in which musicians played a greater range and combination of notes with complex rhythms and harmonies and irregular phrasing, all of which distinguished the music from standard jazz arrangements. 4 5 Dizzy Gillespie explained the be-bop composition style, revealing a method of composition not unlike the spirituals before it or hip-hop music that followed, by saying: We'd take the chord structures of various standard and pop tunes and create new chords, melodies, and songs from them. We ... added substitute chords to songs like Night and Day, How High the Moon. When we borrowed from a standard, we added and substituted so many chords that most people didn't know what song we really were playing."' The bop style migrated from instruments to vocals. "Scat" singers, such as Ella Fitzgerald and Betty Carter, improvised solos in a style reminiscent of musical instruments. 147 The modern jazz style, which centered on improvisation, greatly suffered because of its incompatibility with copyright protection. Improvisation, or simultaneous composition and performance, was not protected due to the fact that such jazz improvisations were not written down in musical notation-nor were they prevalently recorded.148 This lack of copyright protection contributed to the dearth of jazz recordings. Copyright law did not protect this art form because it did not provide for the fact that jazz improvisation is essentially a live musical phenomenon that is difficult to convert to standard musical notation. Regardless of this difficulty, under the 1909 Act, filing a valid copyright with the Copyright Office required a copy of a musical work in standard musical notation. 49
Scenario two is impecunious fixtures – 
Uncertainty spills over to innovation broadly – and its reverse causal.
Green 98 [K. J. Greene, Copyright, Culture & (and) Black Music: A Legacy of Unequal Protection, 21 Hastings Comm. & Ent. L.J. 339 (1998). https://repository.uchastings.edu/hastings_comm_ent_law_journal/vol21/iss2/2] 
When we think of private property, we think of three characteristics: the right to exclude others, title (ownership), and the right to collect income or rent off the property.'67 In each of the patterns of appropriation of Black cultural production, we see Black artists deprived of some combination, if not all three, of the private property characteristics of creative works. The American copyright system, unlike other areas of property law, identifies an "author" as the source and owner of certain rights, without ever locating authors in any social context. 168 Obviously, not all minority artists experience discrimination in the protection of artistic property. However, minority artists have almost certainly borne a heavier burden of exploitation. Although it cannot be said that the copyright system was intentionally designed to disadvantage Blacks, it has nonetheless operated in such a fashion. The factors which disadvantaged African-Americans as a group from acquiring traditional forms of wealth and property also imposed disadvantages in the intellectual property system.16 It has been noted that: intellectual property law can ameliorate but not eliminate underlying disparities in bargaining power [and accordingly] economic need might induce an impecunious author or inventor to part with control over her work, and even give up liberty to use it, perhaps in return for fairly small rewards. Thus, although intellectual property improves the creative person's position, it can guarantee neither adequacy of compensation nor continuation of control. 1 70 In the abstract, this observation seems sensible enough, but in the concrete, it fails to account for invidious, systematic discrimination which consistently forced a class of artists to part with their creative works "for fairly small" or no economic rewards.' 7 The impact on artists personally of the appropriation of their works was often devastating and tragic.' 72 Rock pioneer Little Richard sold his publishing rights to the record company for fifty dollars, "and part of that deal seems to have included the addition of a mystery name... to the songwriting credits."173 One might draw a parallel between Blacks in the share crop system to Black artists in the recording industry. The share crop system divested economic compensation from Black farmers who did not own capital resources (such as equipment, seeds, etc.), or maintain the financial records detailing who owed how much.174 Furthermore, many Black farmers were illiterate or sermiliterate, reflecting a legacy of segregated and substandard educational facilities. The result was pervasive exploitation of agrarian Blacks, despite the theoretical race-neutrality of the share-crop system.'75 Similarly, agents of the recording industry appropriated intellectual property from these same agrarian Blacks who created the music which came to be known as the blues. 176 Again, as in the share-crop system, white businessmen controlled the capital resources (such as record studios and publishing houses), as well as access to the expertise needed to secure legal protection. 7 7 In the employment area, Blacks had been subject to rampant exploitation; the situation seems identical in the artistic area, in spite of, and to a degree perhaps because of, copyright law.178 Particularly in a multibillion industry, such as the recording industry, it seems difficult to reconcile the fact that while Black-created music is omnipresent, the flow of dollars has only occasionally created Black millionaires. The fact that minority artists received less protection- or in many cases no protection- for their compositions undermines the incentive theory of intellectual property laws. Many Black artists received little no economic reward for their creations. 79 Others certainly received less than what they should have.'8 ° Something beyond the Western notion of incentive must have motivated these blues and jazz artists of Black ancestry to continue to create. 8' Perhaps the most taxing structural element of the copyright regime vis-a-vis Black artists has been the requirement of reducing works to a tangible form.'82 The copyright law will not protect works which are not "fixed" in some tangible form. In practice, this means that the work must be reduced to writing. Black culture, however, historically reproduces itself out of an oral predicate.'8 3 Furthermore, as a result of educational deprivation, many Black artists of the past could not functionally read or write. The reduction to tangible form or embodiment tenet clearly values written expressions, which will be deemed "tangible" over non-written, i.e. oral expressions, and non-tangible improvisation. ' The structure of the copyright regime itself, which requires fixation of works of authorship in a "tangible medium" could be said to impose disadvantages on Black artists as a class, who were raised in an oral tradition dating back to Africa.'18 It has been noted that "[tihe structure of preliterate society renders conventional intellectual property protection ineffective. Typically, such cultures lack both written records and formal government. As a result, westernstyle patent and copyright laws, which require elaborate documentation and bureaucratic enforcement, are not feasible". 8 ' Two prominent examples are jazz music and Africaninfluenced dancing. As one commentator pointed out: [tlhe Black approach to rhythm, being a function of the greater oral approach to time, is more difficult to define in writing. Capturing the rhythms of African or modem AfroAmerican music with Western notation is a lot like trying to capture the sea with a fishnet .... the complexity of this rhythmic approach is in large part due to the value placed on spontaneity and the inherently communal nature of oral improvisation. Other music scholars have similarly noted the incompatibility of jazz music with a system of written notation.88 Prior to 1976, it was necessary for musical compositions to be in written form to obtain copyright registration. 18 9 Hennessey notes that the "improvisation and tonal variations that were at the core of jazz performances could not be captured on sheet music, the main form of music distribution before 1914." 190 It has been noted that "[e]ven today ... music notation is the only way to actually copy a musical composition. A phonorecord merely captures a particular performance by musicians, whose interpretation and technique cause the performance to exist independently from the composition."' 9 ' However, "a singer's performance is not copyrightable under the federal law. ' In contrast to patent law, the copyright law has an extremely low threshold of originality. This threshold arguably preserves First Amendment values of free expression, but clearly promotes imitation which does rise to the level of actual plagiarism, or copying. 193 In practice, therefore, Black innovators in music have been powerless to prevent white imitators from capitalizing on their ground-breaking efforts, and, in a racially polarized society, reaping the profits of Black innovation and creativity. 9 4 The copyright regime's standard of minimal originality for authorship, while prohibiting outright copying, encouraged imitation.' 95 Certainly, a strong current favoring imitation animates American jurisprudence.'96 There is an inherent tension between compensating originators and promoting creativity by permitting borrowing. 197 Imitation may be the sincerest form of flattery, but in a society where separation is the norm, the direction of who profits from imitation has been decidedly one-way in its direction.' 98 Our society has arguably become less racially stratified in recent decades, yet the pattern seems present today; one of the topselling rap songs of all time is Ice, Ice Baby, by white rapper Vanilla Ice.' 99 Similarly, The Beastie Boys, a white group, were the first rap group to top the Billboard album charts."' The irony of this is stark when compared to the fact that "[flap music is a Black cultural expression that prioritizes black voices from margins of urban America....2 Perhaps even more ironic is that judges in recent times have characterized one of todays primary Black art forms - rap- as a form of theft.20 2 Under the idea-expression doctrine, only specific expressions of an author are protected, not the underlying ideas embodied in the work. Some have argued that the idea expression doctrine is intellectually bankrupt. 20 1 The idea expression doctrine has also penalized the most innovative artists in blues, jazz, and rock, essentially denying protection of their signature styles and denying compensation for the creation of genres. Little Richard's syncopated whooping style of singing, or the ragtime chops of W.C. Handy would be considered a style, essentially a non-protected idea, rather than a protected expression. However, copyright will generally not protect either style or genres, and imitation of style (e.g. Little Richard's style of singing to the Beatles on She Loves You, Yeah), is generally not actionable. 4 Accordingly, while a jazz composition is protectible under the copyright system, the idea or genre of jazz would not be.2 °5 This doctrine can be said to have a disparate impact on innovators of genres, vis-a-vis imitators that capitalize on a non-protectible "idea." The idea expression dichotomy of intellectual property precludes monopoly protection of rap or jazz as a genre. Yet, many of the innovators of these genres lived or died in relative obscurity and poverty, while the imitators, typically white and not nearly as creative or innovative musically, reaped a windfall.
Qualitative difference sets a precedent to nullify preemptive suits across the board.
Rosenthal 02 [Kwall, Roberta Rosenthal, The Attribution Right in the United States: Caught in the Crossfire between Copyright and Section 43(A). Washington Law Review, Vol. 77, p. 985, 2002, SSRN: https://ssrn.com/abstract=416501] 
The analysis of courts invoking the "substantial similarity" test under section 43(a) often mirrors, in application, a conventional preemption analysis under section 301(a) of the 1976 Act. As discussed in the foregoing section, courts inclined to sustain a section 43(a) violation in the context of reverse passing off cases involving copyrightable property typically conclude that "an aggrieved author must show more than a violation of the author's copyrightprotected right to credit and profit from a creation." [FN168] In fact, at least one district court applying this standard has recognized explicitly that "[t]his rule is analogous to the preemption rule that a state law claim requires an 'extra element,' beyond those tracing to any copyright," so that the nature of the section 43(a) action is "qualitatively different" from a cause of action based on copyright infringement. [FN169] Section 301 of the Copyright Act sets forth an express test for determining whether a particular state law is preempted by the 1976 Act. The test under section 301 has two parts. The first part of the preemption test focuses on the nature of the work protected by the state law. Specifically, preemption will not occur if the state law does not pertain to "works of authorship that are fixed in a tangible medium of expression and come within the subject matter of copyright." [FN170] The states, in other *1015 words, are free to regulate all works that are not protected by the copyright law because of their nature or form of expression. [FN171] The second part of the preemption test emphasizes the nature of the rights that the state law attempts to safeguard. If the state seeks to protect rights that are "not equivalent to any of the exclusive rights within the general scope of copyright," the state's law will not be preempted by section 301. [FN172] The application of the equivalency prong of the preemption test thus requires a determination whether a particular state law creates rights that are "equivalent" to any of the rights protected by section 106 of the Act. [FN173] The 1976 Act does not define the term "equivalent," but the legislative history indicates that a state cause of action will not be preempted if it contains elements that are "different in kind" from copyright infringement. [FN174] In applying this standard, most courts have followed the late Professor Nimmer's suggestion that an "equivalent" right is one which "is infringed by the mere act of reproduction, performance, distribution or display." [FN175] Essentially, this approach requires an analysis of the state law in question to determine what acts will constitute an infringement. If the exercise of one or more of the specific rights protected by federal copyright law is all that is necessary to constitute an infringement of the state law, preemption will occur. If other elements also are required to infringe the state law, no preemption will result. [FN176] Significantly, Congress confined the preemption application of section 301(a) to state laws. The legislative history clearly states that "there is no intention to deal with the question of whether Congress can or should offer the equivalent of copyright protection under some constitutional provision other than the patent-copyright clause of article I, section 8." [FN177] *1016 Subsection (d) of section 301 expressly states that "nothing contained in [Title 17] annuls or limits any rights or remedies under any other Federal statute." [FN178] Thus, by virtue of the statute's express terms, Congress did not intend the section 301(a) analysis to govern situations where plaintiffs are invoking section 43(a), a federal provision, to obtain a remedy for reverse passing off when the subject matter at issue is copyrightable property. Even so, some courts, particularly district courts in the Seventh Circuit, have expressly relied on the section 301(a) paradigm to decide cases involving this issue. LaCour v. Time Warner, Inc., [FN179] an unpublished opinion, is representative of these district court opinions. LaCour involved a song initially recorded by the defendant which became the inspirational theme song for the movie Space Jam. [FN180] Several years after the song's initial recording by the defendant, plaintiff LaCour alleged that he was the song's sole and original author, and sued the defendant for copyright infringement, and violations of section 43(a) and state unfair competition law. In LaCour's complaint, he alleged that the defendant's version of the song was derived from, and substantially similar to, the plaintiff's version, and that the defendant made false and misleading representations to the public by claiming authorship of the song. LaCour concerns exclusively the question of whether the federal and state unfair competition causes of action are preempted by section 301(a) of the copyright statute. The court noted that in addressing the question of whether copyright law limits a plaintiff's right to relief under section 43(a), district courts in the Seventh Circuit have not relied on either the "bodily appropriation" or "substantial similarity" tests. [FN181] Instead, the district courts have compared a reverse passing off claim under section 43(a) to a reverse passing off claim under state unfair competition law, based on the theory that the requisite elements for both causes of action are the same. [FN182] Specifically, both state unfair competition law and section 43(a) causes of action are grounded in the identical objectives of protecting consumers from confusion and deception. Such congruence justifies applying the section 301(a) preemption analysis that governs *1017 state unfair competition law reverse passing off claims to section 43(a) claims involving reverse passing off. [FN183] Thus, as LaCour illustrates, district courts in the Seventh Circuit eschew the "bodily appropriation" and "substantial similarity" approaches endorsed elsewhere in favor of an explicit adoption of the section 301(a) framework. [FN184] Moreover, in determining what types of allegations would render a state law claim "qualitatively different" from one based on copyright infringement, LaCour suggests that a plaintiff must allege affirmative misrepresentations about the origin of the work. Such affirmative misrepresentations are in contrast to the inherent misrepresentations that otherwise accompany the unauthorized copying and reproduction of another's copyrighted work in a reverse passing off case. [FN185] In LaCour, the court held that the plaintiff had not made this showing because the essence of his complaint was the defendant's sale and representation of the song as his own work. As such, the plaintiff's complaint amounted to nothing more that an assertion of the defendant's "violation of the reproduction and derivative rights protected by the copyright law." [FN186] Of course, given that LaCour involved a motion to dismiss rather than a complete trial on the merits, the case provides little guidance regarding what type of allegations would meet the court's articulated standard of "affirmative misrepresentations about the origin of the work." [FN187] This procedural characteristic and consequent vague direction is representative of most other district court opinions in the Seventh Circuit, both those treating preemption in the context of section 43(a) as well as state unfair competition law. One court, in fact, has gone so far as to broadly suggest that "relief under the Lanham Act is redundant and unnecessary when a product allegedly is copyrighted," *1018 although the case dismissing the plaintiff's complaint contains no analysis of this sweeping point. [FN188]
Failure erases protection cases classed under “spiritual interest” which cause legally codified discriminatory infringement suits.
Rosenthal 02 [Kwall, Roberta Rosenthal, The Attribution Right in the United States: Caught in the Crossfire between Copyright and Section 43(A). Washington Law Review, Vol. 77, p. 985, 2002, SSRN: https://ssrn.com/abstract=416501] 
As is true of judicial applications of copyright law, courts render section 43(a) determinations quite apart from any consideration of the authorial interests at stake when the right of attribution is at issue. Indeed, one court has expressly declared that the Lanham Act does not create a duty of attribution. [FN200] The foregoing discussion demonstrates that plaintiffs attempting to obtain a remedy for reverse passing off are disserved through their forced reliance on section 43(a) to redress violations that should properly be addressed within the scope of an independent right of attribution. Because the requirements for proving a case under section 43(a) are shaped largely by that doctrine's focus on preventing consumer deception, [FN201] courts become preoccupied with different manifestations of "falsity" at the expense of an author's personality and reputational interests. [FN202] An attribution violation harms the author's spirit, and the damage to the author's spiritual interest is the primary focus of the right of attribution. [FN203] As the law currently stands, this spiritual interest is capable of protection only when damage to consumers is present. [FN204] Even those courts that do find in favor of a plaintiff author based on a section 43(a) *1021 violation recognize and safeguard the underlying damage to the author's spirit as a secondary concern--the primary focus always is on whether consumers are deceived through the defendant's false representations. [FN205] As a result of this flawed doctrinal fit between section 43(a) and reverse passing off, only those plaintiffs who are successful in demonstrating a certain type of misrepresentation [FN206] or consumer confusion [FN207] will prevail. [FN208] It is possible to unpack even more completely the ways in which section 43(a)'s requirements of misrepresentation or consumer confusion effectively preclude the assertion of a right of attribution in many instances. Part I.B of this Article discussed four scenarios in which authors were left with inadequate protection for their attribution interests under copyright law. [FN209] By virtue of the theoretical disconnect between the right of attribution and section 43(a), certain situations also arise in which a plaintiff author will not be able to invoke section 43(a) to protect her attribution interest. Initially, it is important to note that a finding of consumer confusion requires the existence of distinct, recognizable subject matter. Although the Lanham Act is clear that section 43(a) does not require a registered trademark, courts invoke the same standards in determining consumer confusion under section 43(a) that they do for determining whether consumers are confused by a defendant's infringement of a plaintiff's federally registered trademark. [FN210] Nevertheless, section 43(a) protects only "qualifying unregistered" subject matter, and "the general principles *1022 qualifying a mark for registration under section 2 of the Lanham Act are for the most part applicable in determining whether an unregistered mark is entitled to protection under section 43(a)." [FN211] To "qualify" for such protection, a mark must be either "inherently distinctive" or have acquired distinctiveness through secondary meaning. [FN212] If a plaintiff author's work is not sufficiently well-known to trigger public recognition, it is questionable whether a plaintiff's act of "reverse passing off" will spark the necessary confusion on the part of the consuming public to support relief under section 43(a). Some courts have alleviated this particular concern by refusing to apply the requirements of "distinctiveness" or "secondary meaning" in reverse passing off cases. [FN213] The theory underlying these decisions appears to be that in a reverse passing off case, the very existence of the reverse passing off precludes the true author from developing the consumer association between herself and her work. [FN214] As these cases illustrate, courts applying section 43(a) to protect an attribution interest are forced to manipulate the existing commercially based section 43(a) doctrine so that it can be applied to remedy situations where a significant harm to the plaintiff is personal rather than economic. [FN215] Partial designations of attribution also can preclude an author from successfully relying on section 43(a) to protect her attribution interest. The situation in Qimron v. Shanks is illustrative of this problem. As discussed in Part IA, in that case the defendant Shanks published the deciphered reconstructed text of one of the Dead Sea Scrolls and attributed authorship to a particular professor working "with a *1023 colleague." [FN216] Technically, this situation does not give rise to a "false designation of origin" under section 43(a) because the defendant's representation was not untrue. [FN217] According to one commentator, the essence of a section 43(a) offense is absent under these circumstances because Shanks "fooled no one into thinking that one individual deserved full credit for a work in fact authored by two." [FN218] Instead, Shanks "honestly apprised the world that [the work] . . . had two fathers, although he listed only one by name." [FN219] Moreover, the argument has been made that Shanks' omission of plaintiff's name would not give rise to consumer confusion because most purchasers of Shanks' work would have been aware of Professor Qimron's role, and therefore the defendant's omission would not have subjected him to any "sensible diminution of his publicity or notoriety." [FN220] The facts of Qimron illustrate the disconnect between the attribution interest and section 43(a). Had the case been litigated under American law, it is probable that the plaintiff would have invoked section 43(a) in light of the absence of other alternatives upon which to base an attribution violation. Precedent does exist in this country for concluding that the failure to mention all joint authors to a project can give rise to liability under section 43(a), although those cases involve a complete omission rather than a partially oblique reference to an author's identity. [FN221] Nevertheless, regardless of whether the oblique reference to Professor Qimron was a sufficient mentioning to escape liability under *1024 section 43(a), the critical point is that both complete omissions, as well as oblique partial references, violate the inherent right of an author to be recognized as the source of her works. Whether the defendant's incomplete representations are technically true, or whether they will foster consumer confusion in the marketplace, is irrelevant to whether the defendant has failed to recognize the plaintiff's attribution interest. [FN222] The interface between section 43(a) and contract law raises yet another obstacle for authors attempting to vindicate their attribution interests through reliance on section 43(a). Cleary v. News Corp. [FN223] is illustrative of this conflict. In that case, the plaintiff author sued the publisher of Robert' s Rules of Order for omitting his name on the title page of a revised edition. In arguing that the publisher's conduct constituted reverse passing off under section 43(a), the plaintiff advanced the argument that "the Lanham Act protects an author against an inaccurate designation of authorship despite the fact that the author expressly contracted away the right of attribution" through a work for hire agreement. [FN224] Ultimately, the court did not decide this particular issue in light of its holding that even if the plaintiff did not relinquish his right to attribution, his right was not violated under the facts of the case. [FN225] Although Cleary illustrates the problem, rather than the solution, to the conflict between section 43(a) and contract law, district courts in other circuits have concluded that actions under section 43(a) cannot be brought when a contractual provision authorizes the defendant's conduct. [FN226] This interface between section 43(a) and contract law underscores the need for an explicit and non-waivable right of attribution, a point discussed further in the next part. [FN227]
Case
UQ---Copyright---1AC/2AC
The U.S. Copyright Act profits off the exploitation of black works 
Goodyear 22 – Michael Goodyear is an Acting Assistant Professor of Lawyering. He is also a Fellow at the Engelberg Center on Innovation Law & Policy at NYU, a Fellow at the Università degli Studi di Milano's Information Society Law Center, and a faculty affiliate at the University of North Carolina's Center for Information, Technology, and Public Life (CITAP). His work has been published or is forthcoming in over a dozen journals, including the UC Davis Law Review, University of Illinois Law Review, Stanford Law Review Online, and Vanderbilt Journal of Entertainment and Technology Law. (Michael Goodyear, Fordham Intellectual Property, Media and Entertainment Law Journal, "Culture and Fair Use," 2022, https://ir.lawnet.fordham.edu/cgi/viewcontent.cgi?article=1793&context=iplj)//SM
The Copyright Act of 1976 does not explicitly discriminate on the basis of race or culture.17 But copyright law was originally crafted in a Western society strongly influenced by the forces of racism and nationalism.18 Race is the socially constructed differentiation of groups based on phenotype.19 Despite being a social construction, race (and its associated cultures) has long been a critical factor in how the law has treated individuals, whether by design or in effect.20 To understand the predicament of racial minorities under copyright law, it is important to first examine the history of copyright law in the United States. Through the lens of critical race theory, this Part explains how the structural elements of U.S. copyright law have left minority artists’ works unprotected and open to white exploitation. The rise of critical race theory from the 1980s onward increased professional and scholarly consideration of how law affects different racial groups—with the ultimate goal being a “norm of ‘racial equality’ where different groups will not continue to suffer the oppression and subordination that they have suffered.”21 While races and cultures are continuously shifting and evolving, critical race theory has understood intellectual property principally as a model for protecting white, or Western, privilege, as well as this group’s understanding of society.22 As communications scholar Anjali Vats and intellectual property law scholar Deidré Keller concluded, a study of race and culture in the context of intellectual property should not be limited to the dichotomy of white and Black, but instead a comparison of the white or Western-created laws and their effects on racial minorities.23 The structure of copyright protections and rights under the Copyright Act have long provided unequal opportunities for racial minorities and their cultural expressions.24 From 1776 until the 1960s, U.S. intellectual property law’s relationship with artists of color was defined by “appropriation, degradation, and devaluation.”25 The music industry, in particular, profited enormously from the innovation of Black artists by capitalizing on fundamental genres of American music such as ragtime, blues, and jazz, while providing minimal remuneration or recognition for those styles’ Black progenitors.26 Music is representative of how U.S. copyright law considered Western perspectives on creative works, while failing to recognize nonWestern artists and artistic traditions. The structural elements of U.S. copyright—(1) requiring fixation in a tangible form, (2) disfavoring improvisation, and (3) mandating a known, recently living author—have led to lower compensation and recognition for racial minority artists or withheld protection altogether.27 Fixation is a basic requirement for any U.S. copyright protection—the work must be contained in a tangible physical form.28 This model of protection imposed a distinctly Western European tradition on copyright for all music.29 While Western Europe has a tradition of composers who drafted their music in written notation,30 other cultures around the globe have often lacked a written composition tradition, instead placing greater emphasis on a keen musical ear and improvisation.31 The centrality of fixation for music was set in an infamous court decision from 1948. In Supreme Records v. Decca Records, Inc., the issue before the Southern District of California was whether a white singer’s cover recording of a song recorded by a Black singer was lawful.32 In 1948, sound recordings were not yet protected under federal copyright, so the case was brought under unfair competition law.33 But, in deciding the case, Judge Yankwich imposed his own (white) musical tastes on intellectual property law; he concluded the original recording by a Black artist was “thi[c]k, mechanical, [and] lacking inspiration,” while a cover created by a white artist was “rich, against a musically colorful background. . . . sound[ing] full, meaty, [and] polished.”34 In addition, he held that anything added to a song in a recording alone, rather than the underlying musical work, could be freely copied.35 This was disastrous for Black and other non-white musicians, many of whom did not write down their songs in musical notation, which was necessary prior to 1978 to receive copyright protection for musical works.36 This long-standing bias favoring written over oral music37 is inherent in U.S. copyright law, leaving out protections for Black and other musical traditions. For example, African tribal music was transmitted orally for generations, and this tradition was maintained when Africans were brought as slaves to the United States.38 Based on their African oral musical traditions and enforced illiteracy under U.S. slavery, enslaved Black people created and shared music almost exclusively through performance.39In many ways, the experiences and methods of creation by Black artists—along with their under-inclusion in copyright law—can be likened to those of Indigenous artists.40 Native American and Indigenous artwork, music, and traditional knowledge are also frequently left outside the confines of intellectual property protection; this is due to existing for millennia, lacking an identifiable author, and being created by multiple people or an entire community.41 Scholar Trevor Reed explained that the unequal treatment of Indigenous creative works stems from the Copyright Act (1) requiring that works be fixed; (2) requiring that they are original; and (3) not allowing ideas to be protected.42 Indigenous cultures seldom physically record folklore or traditional knowledge.43 For example, Indigenous traditional oral music in the United States and around the world rarely manifests in written form.44 The resulting lack of protections for Indigenous artists led to their exploitation by creative industries.45 For example, the Zulu tribesman who composed the famous song from Disney’s The Lion King, “The Lion Sleeps Tonight,” was merely paid a small amount and only received credit for writing the song decades later.46 The Zulu composer was not alone; the low degree of originality required for copyright allowed imitators of artistic styles to make windfalls while the progenitors of those styles languished in obscurity since artistic style is not eligible for copyright protection.47 Several scholars and lawyers have tried to find a place for Indigenous community cultural expressions and traditional knowledge through specific intellectual property protections.48 However, problems with using copyright to protect Indigenous cultural heritage have persisted. Such oral forms of music creation were directly at odds with U.S. copyright law’s requirement that music be notated to receive protection.49The fixation issue was not remedied by including sound recordings in the Copyright Act. Sound recordings have been protected since 1972, but receive more narrow protections than other copyrightable works.50 The sound recording itself cannot be copied directly under copyright law, but anyone can freely imitate a sound recording, provided there is not an underlying musical work with copyright protection of its own.51 After 1978, phonorecords of sound recordings could be used to meet the fixation requirement for musical works.52 Fixation in a sound recording now qualifies for musical work copyright registration, but only if the recording artist and composer are the same person.53 However, this shift in the law still requires fixation—neglecting songs that were neither written nor recorded and merely sung or performed live.54 Improvisation is another non-Western musical practice not encompassed within U.S. copyright law. Improvising plays a central role in a number of musical traditions. African music emphasizes improvisation—with varying stanzas, melodies, and notes—instead of written stasis.55 Stemming from these African musical traditions, improvisation maintains an important and central role in Black music in the United States, from spirituals to hip hop.56 The various musical styles that emerged from Black musical traditions, such as jazz and blues, emphasize spontaneous—never written—improvisation.57 Indeed, blues music was traditionally not transcribed on sheetmusic at all, instead focusing on the musician’s ear and building off common lyrics and musical forms.58 African and Black music are not alone in utilizing improvisation. For instance, Middle Eastern music emphasizes melodic, improvised solos (called “taqsims”) and ornamentations.59 Indian classical music is also heavily based on unwritten improvisation.60 Despite the broad importance of improvisation across global musical traditions, it is not protected under, and even maligned by U.S. copyright law. Improvisation, as a spontaneous and live performance, does not meet the fixation requirement for copyright. In addition, improvisation from set melodies is at odds with copyright’s understanding of derivative works. A derivative work is a work “based upon one or more preexisting works . . . in which a work may be recast, transformed, or adapted.”61 Thus, arrangements or covers of copyrighted musical works qualify as derivatives and receive copyright protection.62 However, derivative works can only be authored by the copyright holder (i.e., the composer), as it is one of the copyright holder’s exclusive rights.63 Unlike other exclusive rights conferred upon the owner of a copyrighted musical work, there is nocompulsory license for derivative works.64 This allows the holder of a copyright in a musical work to refuse or condition the creation of a derivative work on unequal or even unconscionable terms, such as requiring the performer to sign over all rights in the derivative work.65 Related to the derivative work problem, a new issue has emerged since the inclusion of sound recordings in the Copyright Act of 1976: sampling—”the act of taking a portion of one sound recording and reusing it as an instrument or an audio recording in a different song or piece.”66 For example, the modern genres of hip hop and rap both depend heavily on sampling for musical expression.67 Yet, sampling was quickly blocked by the courts. In Grand Upright Music, Ltd. v. Warner Brothers Records, the Southern District of New York held that Biz Markie’s rap song “Alone Again” impermissibly sampled a portion from Gilbert O’Sullivan’s “Alone Again (Naturally).”68 The Court held—devastatingly for genres like rap—that sampling without permission from the original copyright owner constituted blatant copyright infringement.69 Obtaining licenses for every sample presented a significant logistical and financial burden for rap artists.70 And unlike other parts of music copyright, there is no compulsory license for sampling (i.e., reproducing the sound recording); it is instead up to the copyright owner’s discretion whether to license the work or not, and to name the price.71 This forced rap artists to change how they create music or risk copyright sanctions.72 Indeed, the challenges posed by copyright to Black artists have led many to alter their creativity or leave music entirely.73 A third way in which U.S. copyright law has not equally protected racial minorities’ creative works is in requiring a known, recently alive author to gain copyright protection.74 Many centuries old, traditional Indigenous and non-Western songs and arts have communal or unknown creators.75 U.S. copyright law requires a known author and only protects works for a limited period of time, leaving these important but ancient works in the public domain.76 While such works remain unprotected, others can exploit traditional music and arts for their own profit without worrying about copyright infringement claims.77 This facilitates the free commercial repurposing of Indigenous cultural symbols and practices.78 U.S. copyright law defines creative arts as endeavors that are at least partially about making a profit,79 but this commercial approach is at odds with other artistic traditions. For example, Indigenous and non-Western societies around the globe value music as integral to their communities’ culture, and for non-commercial purposes such as medicine.80 The commercial appropriation of Indigenous cultural expression can be especially harmful due to the spiritual or sacred nature of these works.81 Thus, in these three ways, copyright law’s structure poorly serves living musical traditions.82 In response to the inequality perpetrated by Western copyright laws, other countries have started providing more robust copyright protections for diverse and Indigenous creative arts. In Senegal, for example, the government passed legislation specifically protecting folklore from unauthorized use in 1973, requiring royalty payments when using folklore works.83 Meanwhile, Qatar protects national folklore and assigns authorship to the state to prevent improper use or commercial exploitation of traditional works.84 In Brazil, copyright law specifically provides protection for performers, including those performing folklore expressions.85 Azerbaijan does not protect works of folklore under copyright, but instead protects these works under a separate law entirely.86 Similarly, Ethiopia includes tangible and intangible cultural heritage under its cultural heritage protection law, which prevents uses of traditional artistic expressions and works that impair their historical, scientific, or artistic value.87 Many other countries at least acknowledge the special position of traditional knowledge under copyright and patent law, if not provide active protection for it.88 In stark contrast, U.S. copyright law and international copyright laws 89 have generally failed to provide protections for traditional and non-Western forms of cultural expression. The very limited exceptions are for Native American works, which are somewhat protected under false advertising and trademark law, but not copyright law.90 The Indian Arts and Crafts Act of 1990 prohibits misrepresentation of goods as Native American or Alaska Native goods.91 Alaska has adopted a similar Alaska Native handicraft certification program.92 Under its power to investigate unfair trade practices, the Federal Trade Commission (“FTC”) has investigated cases of companies falsely claiming a good is made by Native American people.93 The United States Patent and Trademark Office (“USPTO”) also created a Database of Native American Tribal Insignia as a reference tool of official tribal insignia for trademark examiners to deny trademarks falsely suggesting a connection with Native American tribes.94 While these initiatives are a worthy start,95 they focus on unfair competition and trademark law, leaving the poor protection for Native American works under U.S. copyright law untouched.96
2AC---AT: Moral Theory Bad (Posner 98)
Posner’s wrong.
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In his new book, The Problematics of Moral and Legal Theory, Richard A. Posner, Chief Judge of the United States Court of Appeals for the Seventh Circuit and senior lecturer at the University of Chicago Law School, disputes the idea that moral philosophy can be used to solve differences of opinion. Posner contends that the Kantian project of attempting to resolve moral disputes through moral reasoning is fundamentally and fatally flawed. However, Posner goes a step further to say that not only is it impossible to derive the transcendent moral principles upon which Kant's argument depends, but that as a result judges should not rely upon moral arguments in deciding how to rule on a particular case. 6 Posner supports his position by making a distinction between academic moral philosophers and what he terms "moral entrepreneurs. "7 While Posner accepts the influential role that moral entrepreneurs play in shaping public morality, he rejects the contention that academic moral philosophers can have a similar effect. Instead of moral theory, Posner argues in his book that judges should incorporate social science into their method of adjudication.8 By understanding the potential effects of given judicial decision, the pragmatic judge can create the "best" results for society. However, in making these decisions, the judge is constrained by existing laws and the morality contained therein. Drawing from Holmes, Posner argues that the only time judges should bring moral concerns into their decision-making process is when they feel a clear moral "outrage" against the position taken in the law which they are considering overturning.9 I want to argue that Posner is drawing an untenable distinction between morality and social science. Despite Posner's claims that judges can exclude morality from their decision-making process, this claim is based upon an overly narrow view of the ability of judges to parse issues when faced with a morally contentious case. Judges cannot escape making moral decisions, not so much because each possible decision has some sort of moral impact and rests upon a set of moral assumptions as Dworkin and Nussbaum among others have claimed, but rather because morality is sometimes the only thing they have left to fall back upon. Even in those cases where the claims of efficiency that Posner trumpets do have relevance to the case, moral concerns must often also be brought in. Social science can offer guidance in achieving the goals that society sets, but it can offer no guidance in setting those goals in the first place. While Posner wants to leave these questions to the political process to resolve, this is a false hope-judges cannot avoid moral determinations as to the goals of society due to the very nature of their role as interpreters of law. Thus, Posner is forced, at least implicitly, to draw upon moral argumentation in his theory of adjudication. I will construct my argument as a "contentious narration" of Posner's book. By this I mean that I will present Posner's argument roughly as it unfolds in The Problematics of Moral and Legal Theory but will question each stage of the argument as it moves along. By gradually conceding to Posner various points for the sake of argument, I will show both the strengths of his argument and the assumptions he makes which undermine later portions of his reasoning. I will start by explaining and questioning the distinction Posner draws between academic moral philosophers and moral entrepreneurs. After resurrecting at least partial validity for moral theory, I will argue that social scientific analysis provides no better guidance than moral theory for how judges should decide a case. From there, I will move to a discussion of the inescapability of moral arguments for judges, despite the importance of considerations of efficiency. I will conclude by suggesting that Posner may have some Kantian sympathies himself.
Posner’s wrong – his theory is either tautological or helplessly abstract.
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Posner begins The Problematics of Moral and Legal Theory by noting his own long history of interest in the relation between morality and law, specifically his attempts to demystify this relationship. To this end, he claims that his current book is the third part of a trilogy that contains The Problems of Jurisprudence and Overcoming Law." Posner notes that when judges look outside of the law for help in how to decide a particular case, they face a stark opposition of choices between moral philosophy on the one hand and pragmatism on the other." As Posner defines them, moral philosophy, a la Kant, seeks "a moral order accessible to human intelligence and neither time-bound nor local, an order that furnishes objective criteria for praising or condemning the beliefs and behavior of individuals and the design and operation of legal institutions." 13 Posner defines morality, the basis of this moral order, as "the set of duties (not necessarily just to other people-the duties could run to animals as well, or, importantly to God) that are designed to check our merely self-interested, emotional, or sentimental reactions to serious questions of human contact. It is about what we owe, rather than what we are owed .... Contrastingly, pragmatism asserts that when faced with a decision-making situation, one should turn to a combination of "policy, common sense, personal and professional values, and intuition and opinion, including informed or crystal- ,,15 lized public opinion. When the methods of pragmatism fail, one should turn to science instead of moral philosophy. 6 In short, moral philosophy offers nothing not only to adjudication and jurisprudence but also to anyone "engaged in a normative enterprise, quite without regard to law."17 In drawing the battle lines against moral philosophy, Posner concedes that all legal disputes have some fundamental grounding in morality, only he argues that this grounding is in fact so basic that it can be of no assistance in actually deciding the case. For example, there may be a basic prohibition against murder in all societies, but this moral universal is either tautological, in that it defines murder as any unjustified killing, or helplessly abstract, in that it shifts the debate to unresolvable questions of when killing is justifiable and when not. 8 By asserting that "there are no interesting moral universals,"'9 Posner rejects the Kantian project of a transcendent morality •20 that lies at the heart of what he considers to be moral philosophy. Posner, though, does not make much of an attempt to justify this statement, but essentially takes it as a given that morality is merely a feature of one's social environment. Part of this is a definitional problem. In effect, Posner defines moral issues in such a way that they only exist when they are unresolved: "By moral 'issues' I mean contested moral questions. When there is no contest, when everyone agrees on what's right, there is no issue and the need for theory does not arise."2 ' This, though, is to put the cart before the horse. For Posner, universal moral agreement is a sign not of a successful moral argument, but rather of a moral principle so basic that it need not be questioned. This position forecloses the possibility that the consensus could have been achieved through moral argumentation. On the other hand, if moral dispute exists, then it would seem according to Posner that this is a sign that a resolution of this dispute is inconceivable. While Posner may be correct that certain basic principles, such as that murder is wrong, are unhelpful in deciding complex moral issues, this does not lead to the conclusion that a dispute over moral outcomes necessarily results in the impossibility of their resolution. Implicit in Posner's argument is also the idea that the diversity of moral positions in the world today, many of them contradictory, demonstrates the victory of moral relativism over moral realism, at least from an empirical standpoint.22 If people are unwilling to abandon their moral positions because of the existence of reasoned argument, then the moral philosopher would seem to be at a loss of purpose. Furthermore, there does certainly seem to be a resonance with Posner's non-universalization position to anyone who has ever been in a passionate argument about moral principles and 23 failed to walk away with a changed mind. Indeed, it is the inability of moral arguments to change minds that Posner makes the crux of his argument against academic moral philosophers, whom he also calls "academic moralists."24 The source of the failure of academic moralists lies in what Posner sees as the motivation for moral behavior in the first place, namely the moral sentiments. Moral sentiments refer to those emotional reactions like pity or disgust that one experiences in certain situa25 tions and then translates into moral approval or disapproval. Because moral sentiments are not object-specific, they are, unlike 26 moral principles, universal. A further argument for the universality of moral sentiments comes from Posner's claim that the Y7are instinctual in origin and thus common to all human beings. However, the lack of specificity of moral sentiments also means that they 28 are useless in determining how to act in a given situation. For example, someone from a Western culture may experience repulsion at the idea of female circumcision, but this moral sentiment may not be experienced by the Ethiopian either performing or undergoing the procedure. Yet, this repulsion or lack thereof cannot be unproblematically translated into a moral argument that will convince the other side of the moral invalidity of its position. "A moralist cannot persuade you by the methods of reason to one morality or another, but he can offer you a morality that you can accept or reject for reasons of pride, comfort, convenience, or advantage, though not because it is 'right' or 'wrong." 2 9 This confirms Posner's point about the impossibility of resolving moral disputes through reasoned moral argument. But if all that academic moral philosophers can offer are reasoned moral arguments, ° then their usefulness for public morality falls away. In other words, Posner argues, academic moralists are unable to fulfill the very goals that they see as being the purpose of their enterprise.3 ' What I have been saying, though, should not be interpreted as suggesting that Posner rejects the existence of morality or its importance in shaping the beliefs that people have. Posner, who limits his criticism to moral philosophy per se, s does certainly believe that individuals hold moral positions and even that these positions can change, only that these changes occur not as the result of moral reasoning, but rather through appeals to the moral sentiments. If you want to turn a meat eater, especially a nonacademic one, into a vegetarian, you must get him to love the animals that we raise for food; and you cannot argue a person into love. If you want to make a person disapprove of torturing babies, show him a picture of a baby being tortured; don't read him an essay on moral theory. An academic moral argument is unlikely to stir the conscience, incite a sense of indignation, or engender feelings of love or guilt. And if it does, one has only to attend to the opposing moral argu- 33 ments to be returned to one's starting point. It is this appeal to moral sentiments that separates, at least for Posner, the moral entrepreneur from the academic moralist. The moral entrepreneur appeals to a mix of self-interest and emotional appeals "that bypass our rational calculating faculty and stir inarticulable feelings of oneness or separateness ... from the moral community that the moral entrepreneur is trying to create. They teach us to love or hate whom they love or hate." Posner cites as examples of moral entrepreneurs, in a grouping probably never before seen in history, Jesus Christ, Jeremy Bentham, Adolf Hitler, and Catherine MacKinnon. 5 These people have all changed the moral beliefs of others because of the effectiveness of their emotional appeals. This impact, Posner contends, is absent among academic moral philosophers. Academic moralists can offer interpretations of and help explain what past moral philosophers have argued and what the dimensions of current moral debates might be, but they can never provide definitive reasons for the adoption of one moral position over another.36 Thus, academic moral philosophy, to the extent that it is of any value at all, can only stimulate people to further moral reflection, far from the goal held by academic moralists of resolving moral disputes. "At its best, moral philosophy, like literature, enriches; it neither proves nor edifies."'
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“Protection” of IPR entails judicial enforcement and is a legally binding norm --- that includes courts. 
Ubertazzi ’12 [Bendetta; 2012; Max Planck Institute for Innovation and Competition; Exclusive Jurisdiction in International Property, google books]
As for the infringement notion, it encompasses cases where a person who is not the owner or licensee and assignee of the owner of the IPR copies, reproduces, or exercises any of the exclusive rights granted in respect to the IPR in question without the license or consent of the IPR owner. Furthermore, infringement proceedings comprise both claims where the plaintiff brings an IPR infringement action or where the claimant starts a declaratory action to establish that the IPR is not infringed. The term pure infringement claims will be adopted to denote infringement disputes where the validity of the IPR involved is not raised. Additionally, the term transnational misappropriation of IPRs will be used synonymously with transnational infringement of IPRs. The term protection will be treated as synonymous to judicial enforcement.
Courts can do protection
Mulligan & Staszewski ’12 (Lumen and Glen; 2012; Professor of Law and Director of the Shook, Hardy & Bacon Center for Excellence in Advocacy at the University of Kansas School of Law; Professor of Law, Faculty Scholar, and Associate Dean for Research at Michigan State University College of Law; UCLA Law Review, “The Supreme Court’s Regulation of Civil Procedure: Lessons From Administrative Law,” https://www.uclalawreview.org/pdf/59-5-2.pdf; RP)
ABSTRACT In this Article, we argue that the U.S. Supreme Court should route most Federal Rules of Civil Procedure issues through the notice-and-comment rulemaking process of the Civil Rules Advisory Committee instead of issuing judgments in adjudications, unless the Court can resolve the case solely through the deployment of traditional tools of statutory interpretation. While we are not the first to express a preference for rulemaking on civil procedure issues, we advance the position in four significant ways. First, we argue that the Supreme Court in the civil procedure arena is vested with powers analogous to most administrative agencies. Second, building upon this insight, we present a justification for favoring rulemakings over adjudications by analogy to administrative law. Third, we couple this preference for rulemaking over adjudication with three criteria detailing when this presumption should apply. Namely, we conclude that civil procedure issues are better resolved by reference to the Advisory Committee if the issue (a) requires an interpretation of a rule that rests substantially upon legislative facts, (b) calls for the resolution of a Chevron step-two-like ambiguity, or (c) seeks a resolution that approximates a legislative rule. Only when traditional tools of statutory interpretation—text, history, and purpose—will resolve a case should the Court retain its disposition in the adjudicatory form. Fourth, we offer the mechanisms for pragmatically achieving this preference for rulemaking both under existing law as well as through a new “referencing” procedure, without unduly constraining the flexibility needed by lower courts to implement the civil rules effectively. In so doing, we contend that expanding the Court’s use of rulemaking not only should result in better rules but should also bolster the democratic legitimacy of the Court’s civil-rules decisionmaking. [AUTHOR CREDITS OMMITTED] INTRODUCTION Like administrative agencies, “[t]he Supreme Court is a regulator.”1 Nowhere is this more true than in the civil procedure context. Like an administrative agency, the Court’s role in civil procedure is to set policy—not simply to resolve particular disputes.2  And just like most administrative agencies—or regulators if you will—the Court may set civil procedure policy through case-by-case adjudication, as it did in Bell Atlantic Corp. v. Twombly3  and Ashcroft v. Iqbal 4  when it reinterpreted Federal Rule of Civil Procedure 8(a)(2),5  or by promulgating generally applicable rules through a notice-and-comment rulemaking procedure. As Justice Stevens wrote in his Twombly dissent: “I would not rewrite the Nation’s civil procedure textbooks and call into doubt the pleading rules of most of its States without far more informed deliberation as to the costs of doing so. Congress has established a process—a rulemaking process—for revisions of that order.”6  Although the Court faces this same choice between proceeding by rulemaking or adjudication every time it addresses a civil procedure issue—whether it is setting pleading standards, determining the advisability of sanctioning entire law firms for the misconduct of counsel,7  or refashioning the law of summary judgment8 —it has yet to devise a coherent framework for making this decision. Drawing lessons from administrative law, we aim in this Article to resolve this question by proposing that the Court create a presumption in favor of rulemaking over adjudication when deciding civil procedure issues. Administrative agencies regularly face the same adjudication-versusrulemaking decision confronted by the Court in the civil procedure context.9 Since the New Deal, Congress has routinely delegated broad lawmaking authority to administrative agencies charged with implementing a range of federal programs, just as it has delegated procedural rulemaking authority to the Supreme Court. In the course of implementing their delegated statutory authority, administrative agencies are tasked with numerous policy choices. For example, the Federal Trade Commission (FTC) must decide whether to consider certain business practices “unfair or deceptive.”10 In making these determinations, the FTC, like most other administrative agencies, has the discretion to choose between case-by-case adjudications, which create precedent, or by notice-and-comment rulemakings. Although statutes occasionally specify that an agency must use rulemaking or adjudication to make certain policy decisions, most statutes delegate authority to agencies both to promulgate orders and rules and to leave it up to the agency to decide whether to make policy pursuant to adjudication or rulemaking. This decision is known in administrative law as an agency’s “choice of policymaking form.”11 In SEC v. Chenery Corp.,12 the Supreme Court held that “the choice made between proceeding by general rule or by individual, ad hoc litigation is one that lies primarily in the informed discretion of the administrative agency.”13 Federal courts thus rarely second-guess an administrative agency’s decision regarding whether to use rulemaking or adjudication to make a particular policy decision. Given the ubiquity of these determinations, jurists and scholars have recognized that an agency’s choice of policymaking form is a momentous decision and have developed a rich body of knowledge as to which form is superior for addressing particular types of questions.14 We believe administrative law has much to offer the Court when it is deciding which policymaking form it should choose in making civil procedure decisions. We contend that because the Court, like an agency, may set procedural policy via either form, it is apt to analogize the Court to an administrative agency in this area.15 Given this congruity, we argue that the Court should conform to the longstanding consensus in administrative law that policy changes ought to be the product of rulemaking rather than adjudication. While many have similarly expressed a preference that significant procedural policy changes be made by way of rulemaking, not adjudication,16 to date, jurists and scholars have not offered a fully developed justification for this preference, presented a set of criteria for choosing between policymaking forms, nor outlined a mechanism for achieving this preference. Thus, in Part I, we further develop the understudied analogy between the legal authority of administrative agencies and the Court in the field of civil procedure. In so doing, we review the power of the Court, like an agency, to set policy through case-by-case adjudication and the Court’s agency-like rulemaking power to draft and revise the Federal Rules of Civil Procedure. We also strengthen this analogy by expounding on the striking similarities between the evolution of rulemaking experienced by both the Court and agencies.


T – Subsets
2AC T-Subsets – T/L
“In” means subsets.
Casey ‘9 [Kevin R.; November 30; co-chair of the intellectual property group at Stradley Ronon; Abbott Point of Care, Inc. v. Epocal, Inc.,” U.S. District Court for the Northern District of Alabama, 2009 U.S. Dist. LEXIS 140383]
Although the claims recite only one positional relationship between the gas equilibration reservoir and the conduit, namely that the former is positioned in the latter, the '824 written description (including both text and drawings) teaches three, separate positional embodiments.56 Turning first to the text of the specification, taught is one embodiment in which the gas equilibrium reservoir is "within" the conduit (col. 9, line 42) or "in" the conduit (col. 3, lines 18, 42).57 
[BEGIN FOOTNOTE 57] Webster's defines "in," at 557, as "Within the bounds or area of" and "within," at 1268, as "In or into the inner part: INSIDE." Note that the definition of "within" incorporates "in." The word "in" does not require that something be completely and continuously inside of something else. A component may be "in" another component if it is located, at least in relevant part, in the defined space. See Foster v. Hallco Mfg. Co., 119 F.3d 16, 1997 WL 419391 at *8 (Fed. Cir. 1997) (non-precedential). See also Gemstar-TV Guide Int'l, Inc. v. Int'l Trade Comm'n, 383 F.3d 1352, 1372 (Fed. Cir. 2004) ("General use dictionaries define 'in' as 'used as a functional word to indicate location or position in space or in some materially bounded object.' Webster's Third New International Dictionary 1139 (1993). From these definitions, the ordinary meaning of 'storage means in a data processor' is a device capable of retaining data located within a data processing device or system."); TI Group Automotive Sys. (N. Am.), Inc. v. VDO N. Am., L.L.C., 375 F.3d 1126, 1136 (Fed. Cir. 2004) ("we affirm the district court's construction of the term 'within' as meaning 'inside'," stating "what is not outside is on the inside"). [END FOOTNOTE 57]
This embodiment clearly and directly corresponds to the claimed positional relationship.58 In a second embodiment, the gas equilibrium reservoir is "separated" from the conduit by an intervening membrane (col. 3, line 63; col. 4, lines 40 and 51-53; col. 10, line 54; and Figs. 1E and 4).59 Finally, in a third embodiment, the gas equilibrium reservoir is generally "formed in association with the conduit" (col. 7, line 20) or the conduit is described as "having" a reservoir (col. 3, line 67 and col. 4, line 17).

T – Protection
2AC T-Protection – T/L
“Protection” of IPR entails judicial enforcement and is a legally binding norm --- that includes courts. 
Ubertazzi ’12 [Bendetta; 2012; Max Planck Institute for Innovation and Competition; Exclusive Jurisdiction in International Property, google books]
As for the infringement notion, it encompasses cases where a person who is not the owner or licensee and assignee of the owner of the IPR copies, reproduces, or exercises any of the exclusive rights granted in respect to the IPR in question without the license or consent of the IPR owner. Furthermore, infringement proceedings comprise both claims where the plaintiff brings an IPR infringement action or where the claimant starts a declaratory action to establish that the IPR is not infringed. The term pure infringement claims will be adopted to denote infringement disputes where the validity of the IPR involved is not raised. Additionally, the term transnational misappropriation of IPRs will be used synonymously with transnational infringement of IPRs. The term protection will be treated as synonymous to judicial enforcement.
Nations ‘strengthen’ ‘IPR’ ‘protection’ through expanding their scope of coverage, duration, remedies, or enforcement. 
ITPI and Park ’21 [The International Trademark and Patent Index; 2021; publication of the Property Rights Alliance (PRA) in partnership with Prof. Walter G. Park; https://www.propertyrightsalliance.org/wp-content/uploads/Trademarks-and-Patent-Index.pdf]
Intellectual Property Rights (IPR), including trademarks and patents, encourage creative activity for the benefit of a free society. Innovations are protected through IPR and inventors afford an opportunity to derive fair returns from their investments. The acquisition of Intellectual Property Rights is one of the primary tools for incentivizing creators in a modern economy. Property rights are human rights that spark innovation and nurture economic growth. It has been the most effective mechanism to guarantee civil rights and civil liberties. Protecting individual liberty is the fundamental reason for a system of strong private property rights.
Throughout the unprecedented pandemic crisis, there has been a continuing debate about pat- ents for medicines. The right balance provides early access to affordable medicines with sufficient flexibility to protect intellectual property (IP). Patents are a part of the solution for the COVID-19 vaccine. Dismantling patent protection is not correlated with IP. In fact, scientists developed vac- cines in record time because of the security and resources provided by IP systems.
A trademark recognizes the company's ownership of the brand and legally differentiates it from all other products of its kind. It is an efficient commercial communication tool to capture custom- er attention and make businesses, products, and services stand out. Trademarks safeguard the reputation of businesses and consumers, making them an important part of running a successful company. With a trademark, a business retains exclusive rights to mark its products, with no one
else being allowed to use its symbol, name, or slogan in that region. Trademarks are used as a way of protecting consumers because trademarked companies often work harder to provide quality services and products in order to protect their brand.
Patents provide protection against competitive assets in the business field, giving the right to ex- clude others from exploiting the patented technology. The inventor must disclose the invention in return for obtaining a time-limited exclusivity so that others may know how to replicate it. Effec- tive patent protection stimulates research and is a key requirement to overall economic growth. Patents have long been considered essential incentives to foster innovation. For both industry and small businesses, patents can convey their innovative spirit as concrete assets of value. The data of the International Trademark and Patent Index 2021 give insight to the protection of intellectual property in each country.
2. STRUCTURE-METHODOLOGY
An index of intellectual property rights (IPR) is based on whether various features of IPR systems exist in the laws or regulations. The level of IPR protection in country n at time t could equal: 
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Where ☐^1, . . ., ☐^J are the different categories of an IP system, and ωi’s the weights of each category.
Such an approach is developed in Ginarte and Park (1997) and Park (2008) which examine six major categories ((1) duration of protection, (2) coverage (e.g., what is patentable), (3) membership in international treaties, (4) enforcement mechanisms, (5) restrictions on patent scope, such as compulsory licensing and (6) patent applications). They assign equal weights to each of these categories (ωi = 1), but other researchers or practitioners may want to assign different weights. Reynolds (2003) and Park (2005) further develop indices of trademark protection using similar methodologies.
2.1 General Principles
First, the ITI and IPI indices are designed to capture the strength of national IPR laws, not the qual- ity or efficiency of IPR protection. From a social welfare point of view, stronger IPRs create both costs and benefits. Thus, the Index is composed of features measuring the strength of intellectual property rights rather than factors that contribute to the quality or efficiency of IPR systems.
Second, a guiding principle in choosing legal features is not to be exhaustive but selective: that is, to choose those legal features that yield maximum variability across countries. Adding information to the Index that marginally adds variability also dilutes the contribution of the rest of the features in the Index. The marginal value of adding such a factor needs to be weighed against the marginal reduction in value of the previous factors. Furthermore, the information must be widely available across countries. A legal factor may be an important element in the strength of IPR laws (e.g. doc- trine of equivalents), but information about it may only be available for a few countries. Including it will make it difficult to make the Index comparable across countries.
Lastly, it is important to avoid making biased judgements about whether a country’s measured protection level is too low or too high according to the country’s level of economic development; the a priori assumption being that richer countries should have stronger levels of IP protection. In general, this is the case, but there are instances where it is not (i.e. some rich countries have IP weak systems, and some poor economies have strong systems). In such cases, other factors are not held constant (for example, richer economies with weak IP systems may have good educational systems to compensate, or poorer economies with strong IP systems may follow poor fiscal and monetary policies which offset the effects of IPRs). In all these cases, it should be understood that the IPR indices are not measures of economic development. They may be important determinants of development but are not themselves indicators of it.
2.2 The International Trademark and Patent Index 2021
As an overview, the Trademark Index consists of four clusters: (1) coverage; (2) membership in trea- ties, and (3) procedures (which aggregate duration, restrictions, and enforcement mechanisms) and (4) Trademark applications. Each of the clusters contains a combination of variables that will then be averaged to come up with a cluster score. These clusters can then be combined to create the overall Index. The procedures cluster represents how procedural elements affect the strength of trademark laws from country to country. The cluster contains nine variables that each represents a different aspect of trademark law. In general, procedures in the cluster should strengthen a trademark holder’s position.
The International Patent Index 2021 follows the same methodology – the unweighted sum of six separate scores for: coverage (inventions that are patentable), membership in international trea- ties, duration of protection (0 to 20 years), enforcement mechanisms, restrictions (for example, compulsory licensing if a patented invention is not sufficiently exploited) and patent applications. This Index measures the strength of patent protection around the countries involved and not the quality of patent systems. The overall grading scale of the International Trademark Index and Patent Index is [0-1], where 1 is the highest value for each cluster and 0 is the lowest value. The variables for the Indices are extracted from all relevant laws published in WIPO’s journal, Intellectual Property, between 1960 and 2021.
Duration
For this category, the statutory duration of protection (in years) is compared to an international standard, namely that of TRIPS. Under TRIPS, the minimum standard duration is 20 years for pat- ents (from the date of patent application) and 7 years for trademarks. Thus, for each of these IPR, a score is obtained (ranging from zero to one) which equals the statutory duration of protection as a fraction of the international standard.
Coverage
IP regimes are stronger if they provide protection for a wider range of subject matter, such as computer programs, genetic innovations, and shapes of symbols. For each IPR – patents and trademarks – a score will be derived which indicates the fraction of a list of subject matter that can be protected. The coverage cluster measures the range of trademarks and patents that can be registered and pro- tected. In general, the more items protected in a law, the stronger the law is for trademark holders.
For example, the list of subject matter for patent protection contains software, plant and animals, food, chemicals, pharmaceuticals, business methods, biotechnology, and surgical products. The score for patent coverage will be the fraction of these 8 fields that are patentable under domestic law. Of course, these eight fields represent just a small part of the universe of patentable subject matter; others include industrial machinery, fixed construction, and so forth. Again, the principle here is not to cover every field but to select those areas that provide sufficient variability in coverage across countries and over time. Generally, the 8 fields that have been selected for consideration are those that have been the subject of much international policy debate, such as patent protection for drugs in developing countries, software, and business methods, and that vary in patentability across jurisdictions.
For trademark protection, the list of subject matter contains service marks, collective marks, certi- fication marks, colors, shapes, and protection for well-known marks.1 Countries vary over whether these types of marks can be granted trademark protection. Service marks are words, names, sym- bols, or devices that identify services. Certification marks are words, names, symbols, or devices that certify the origin (e.g. region) of types of goods, such as Champagne. These marks help identify the type of product. Collective marks identify trade associations or membership in some cooperative or other organization. The association (or its independent members) may be responsible for some product(s). The collective mark should tie the product(s) to the reputation of the collective. Well- known marks are those with an international reputation. Laws that protect such marks prohibit other agents from registering a mark that would benefit from (or free ride on) the reputation of an existing brand, name, or symbol.
The nature of a good should also not be an obstacle towards obtaining a trademark (as required by TRIPS Article 15.4, Part II), meaning that trademarks should not be denied on the basis of prejudicial views about the product (e.g., protection for tobacco). While this requirement is not a subject matter nor does it describe a type of mark, it does enhance the level of protection that any particular mark can receive if the underlying good or service identified by the mark is not subject to conditions. The trademark coverage score will be the fraction of these seven features that are available for trademark protection under the law. These ‘fractions’ rate the extent to which domestic IPR laws cover a wide range of different types of innovations and business symbols.
Restrictions
In many IP systems, intellectual property laws create rights and obligations. In certain cases, IP laws impose conditions or limitations which restrict the exercise of IPRs. This category measures the extent to which IP laws do not impose certain restrictions. That is, IP laws are stronger if they do not impose such restrictions (or weaker if they do). These conditions or limitations may well improve social welfare or economic efficiency, or they may not; but from the point of view of the rights holders, these conditions, limitations, or restrictions reduce the strength or level of protection.
For example, in the case of patent rights, working requirements (i.e., requirements to practice the invention within a certain time period) impose a restriction on patent holders, and weaken the strength of patent rights compared to a situation where patent holders are free to exploit the invention or not. Working requirements, from the point of view of the inventor, are restrictive because the patentee might either be financially unable to work the invention or find the market to be such that working is not profitable at the time. In the case of holding a foreign patent, the patentee might prefer to manufacture in her home country and then export her products. On the other hand, some patent regimes operate on the premise that the purpose of a patent is not to profit inventors but to bring economic value to the community. For this reason, in some countries, if a patent is not worked within a certain time, the patentee is required to give a license to a third party willing and able to work the patent (in exchange for a "reasonable" royalty).
Compulsory licensing weakens the rights of the patent holders. Licensing to third parties may be mandated if the patented technology is insufficiently exploited or worked in the local economy by a local firm or by importation, or if a third party is unable to obtain a license on affordable terms. In some countries, a patent right may be revoked for inadequate working or if the technology is deemed to be in the ‘national’ interest. The patent restriction score (ranging from zero to one) will be the fraction of these three elements (working requirements, compulsory licensing, and revoca- tion) that are not provided for under the law. It will be important, however, not to penalize countries that revoke a patent if the patent holder’s patent is found to be invalid or that issue a compulsory license for abuses by the patent holder. The score should reflect the extent to which rights can be abridged, not the extent to which they are protected unconditionally.
Trademark rights are subject to restrictions as well. IP laws may impose restrictions on the licensing of trademarks; for example, imposing quality standards on goods produced by the licensee (i.e., produced under a license from the trademark owner). Again, such standards may be in the public interest, but the standards may reduce demand for a license and thereby the potential earnings of a licensor. The assignment of trademarks may also be subject to restrictions; for example, a trade- mark may not be transferred without, or independently of, the underlying business. IP laws may also impose linking requirements, whereby a foreign trademark be linked to a domestic (locally owned) producer. Lastly, trademark laws may have “use or lose” provisions; that is, a loss of rights due to failure to exploit the trademark right adequately. This loss of protection due to non-use may extend to those marks that depended on their ‘well-known marks’ status. Trademark rights may not be renewed unless proof of use is established. The trademark restriction score (ranging from zero to one) will be the fraction of these four elements (licensing requirements, assignment conditions, linking requirements, and conditions of use) that are not provided for under the law.
Enforcement
In this category, the selected conditions are the availability of preliminary injunctions, contributory infringement pleadings, burden-of-proof reversals, border measures, and criminal sanctions.
While litigation, arbitration, and settlement comprise different enforcement ‘routes’ should in- fringement occur, patent holders may have recourse to a number of statutory provisions which can aid in enforcement. Preliminary injunctions, for example, are pre-trial actions that require the accused infringer to cease the production or use of the patented product or process during the trial.
Preliminary injunctions protect the patentee from infringement until a final decision is made in a trial. Contributory infringement refers to actions that do not in themselves infringe a patent right but cause or otherwise result in infringement by others. Thus, contributory infringement permits third parties also to be liable if they contribute negligently to the infringement. Burden of proof reversals put the onus on the accused to prove innocence. Given the difficulty IP owners may have of proving that others are infringing on their ideas, expressions, or symbols, the shift in burden can be a powerful enforcement mechanism. Enforcement can also be more effective if the laws put in place border security measures (where customs authorities can prevent the importation of infringing goods) and levy sanctions and other deterrents on IP infringement.
IP Treaties and Agreements
Various treaties are covered, each of which is a binary variable: yes/no to whether a country is a member at any point in time. The TRIPS agreement is the most comprehensive IPR agreement to date. The Patent Cooperation Treaty (PCT) offers a system for international priority filing and claiming of a right to an innovation. The Paris Convention establishes global and national proto- cols establishing a Union for the protection of industrial property. The Union for the Protection of Plant Varieties and Budapest Treaty protect agricultural, biotechnological innovations, and micro- organisms, along with a system for registration and deposits. The Trademark Treaty streamlines the process for applying for protection for marks. It also permits one application to apply to several different classifications as defined by the Nice (1957) agreement (articles 3 and 6). Other important trademark related treaties include the Madrid (1891), Lisbon (1958), and Vienna (1973) agreements.

T – Increase
2AC T-Increase – T/L
Increase requires preexistence. 
Buckley 6 [Jeremiah Buckley is a attorney specialist in analyzing Supreme Court cases; Amicus Curiae Brief, “Safeco Ins. Co. of America et al v. Charles Burr et al,” 2006, http://supreme.lp.findlaw.com/supreme_court/briefs/06-84/06-84.mer.ami.mica.pdf]
First, the court said that the ordinary meaning of the word “increase” is “to make something greater,” which it believed should not “be limited to cases in which a company raises the rate that an individual has previously been charged.”  435 F.3d at 1091. Yet the definition offered by the Ninth Circuit compels the opposite conclusion. Because “increase” means “to make something greater,” there must necessarily have been an existing premium, to which Edo’s  actual premium may be compared, to determine whether an “increase” occurred. Congress could have provided that “ad-verse action” in the insurance context means charging an amount greater than the optimal premium, but instead chose to define adverse action in terms of an “increase.”  That def-initional choice must be respected, not ignored. See Colautti v. Franklin, 439 U.S. 379, 392-93 n.10 (1979) (“[a] defin-ition which declares what a term ‘means’ . . . excludes any  meaning that is not stated”). Next, the Ninth Circuit reasoned that because the Insurance Prong includes the words “existing or applied for,” Congress intended that an “increase in any charge” for insurance must “apply to all insurance transactions – from an initial policy of insurance to a renewal of a long-held policy.”   435 F.3d at 1091. This interpretation reads the words “exist-ing or applied for” in isolation. Other types of adverse action described in the Insurance Prong apply only to situations where a consumer had an existing policy of insurance, such as a “cancellation,” “reduction,” or “change” in insurance. Each of these forms of adverse action presupposes an already-existing policy, and under usual canons of statutory construction the term “increase” also should be construed to apply to increases of an already-existing policy. See Hibbs v. Winn, 542 U.S. 88, 101 (2004) (“a phrase gathers meaning from the words around it”) (citation omitted).
T - Strengthen
2ac T- Strengthen – T/L
Strengthening protection requires assessing the net effect on IP law. A Court decision upholding an existing law or preventing the establishment of a potentially is ‘strengthening’ protection even though it codifies the status quo
Mandel ’18 [Gregory N.; January; Dean & Peter J. Liacouras Professor of Law, Temple University; Minnesota Law Review, “Institutional Fracture in Intellectual Property Law: The Supreme Court Versus Congress,” 102:803]
(footnote 12)
12. Consistent with the standard approach applied in analyzing the ideological direction of Supreme Court decisions, whether a given decision strengthened or weakened intellectual property rights was determined based on the net effect on intellectual property law with respect to the issue at hand, not based simply on whether there was a change from the status quo. See, e.g., Lee Epstein & Andrew D. Martin, Does Public Opinion Influence the Supreme Court? Possibly Yes (But We’re Not Sure Why), 13 U. PA. J. CONST. L. 263, 272 (2010) (applying this methodology to code decisions as liberal versus conservative); Isaac Unah et al., U.S. Supreme Court Justices and Public Mood, 30 J.L. & POL. 293, 307–10 (2015) (same); The Supreme Court Database, WASH. U. L. SCH., supremecourtdatabase.org (last visited Nov. 5, 2017) (same). Thus, Eldred v. Ashcroft, 537 U.S. 186 (2003), is coded as strengthening intellectual property rights because it upheld the Copyright Term Extension Act against a constitutional challenge. As the statutory name implies, the Copyright Term Extension Act extended owner’s copyright terms. Though upholding the law effectively maintained the status quo, the Court’s decision on the issue before it favored greater protection. 
DA
Thumpers
Ty to the bricker conglomerate for these cards
Thumper---Copyright+SCOTUS
A SCOTUS decision last term [Nealy] dramatically expanded copyright protections. Triggers clog.
Sabina A. Vayner Steven J. Wadyka Jr. 24 “Treble Ahead? Supreme Court Decision Sharp on Copyright Damages but Flat on the Discovery Rule,” GT Law, https://www.gtlaw.com/en/insights/2024/5/treble-ahead-supreme-court-decision-sharp-on-copyright-damages-but-flat-on-the-discovery-rule //BB
Significantly expanding the scope of monetary recovery for copyright infringement, the U.S. Supreme Court held, in a 6-3 opinion issued on May 9, 2024, that the Copyright Act’s three-year statute of limitations is inapplicable to damages and thus there is no temporal limitation for timely asserted claims. In issuing this decision, however, the Court explicitly sidestepped the threshold – and arguably pivotal – question of when a copyright infringement claim “accrues” under the Copyright Act, leaving for another day the resolution of what makes a claim “timely.”
The case, Warner Chappell Music, Inc. v. Nealy, involved a copyright infringement claim asserted by Sherman Nealy, who recorded and released an album and several singles in the 1980s with Tony Butler through their short-lived music venture, Music Specialist, Inc. The Nealy/Butler collaboration eventually dissolved, and Nealy served prison terms for drug-related offenses from 1989 to 2008 and from 2012 to 2015. Unbeknownst to Nealy, Butler licensed works from the Music Specialist catalogue to Warner Chappell while Nealy was in prison, one of which was used in Flo Rida’s hit song In the Ayer, which sold millions of copies and reached No. 9 on the Billboard chart.
Nealy discovered the existence of the Warner Chappell licenses after his second prison term and sued Warner Chappell for copyright infringement in 2018, alleging infringing activity as far back as 2008, 10 years before he filed suit. Nealy invoked the so-called “discovery rule” to argue that his infringement claims were timely, alleging that he did not learn of Warner Chappell’s infringement until 2016, the year after he completed his second prison term and less than three years prior to filing suit.1
Warner Chappell did not dispute the applicability of the discovery rule in either the district court litigation or during the Eleventh Circuit appeal, focusing instead on its argument that, even if the claims asserted by Nealy many years after the infringing activity began were “timely,” Nealy was time-barred from any monetary recovery beyond the Copyright Act’s three-year statute of limitations (i.e., Nealy could recover damages solely for the three years immediately preceding his 2018 lawsuit). The district court agreed with Warner Chappell’s arguments, but the Eleventh Circuit reversed on appeal, holding that a plaintiff with a timely claim could obtain “retrospective relief for [an] infringement” even if that infringement “occurr[ed] more than three years before the lawsuit’s filing.”
After its loss at the Eleventh Circuit, Warner Chappell seemingly pivoted its strategy before the Supreme Court, focusing much of its briefing on the threshold issue of claim accrual and timeliness and arguing that the Supreme Court should abrogate the “discovery rule” for copyright infringement claims. The Supreme Court declined to address this argument, however, instead modifying and narrowing the question presented by Warner Chappell to read: “Whether, under the discovery accrual rule applied by the circuit courts,” a copyright plaintiff “can recover damages for acts that allegedly occurred more than three years before the filing of a lawsuit.”
In answering this question in the affirmative, Justice Kagan, writing for the majority, focused on the text of the statute of limitations provision in the Copyright Act, which provides that “[n]o action shall be commenced under the provisions of this title unless it is commenced within three years after the claim accrued.” Finding no time limitations with respect to the recovery of damages in this provision, the Court then noted, “[i]f any time limit on damages exists, it must come from the [Copyright] Act’s remedial sections,” which contain no such temporal limitations. See 17 U.S.C. § 504.
The Court therefore concluded that, as “[t]here is no time limit on monetary recovery,” “a copyright owner possessing a timely claim for infringement is entitled to damages, no matter when the infringement occurred.” To hold otherwise, according to the Court, would be to eviscerate the benefits of the discovery rule, making clear that, although the Court does “not resolve today which of those two rules [i.e., discovery rule or injury rule] should govern a copyright claim’s timeliness,” the Court “reject[s] applying a judicially invented damages limit to convert one of them into the other.”
Throughout its opinion, the Court repeated the limited scope of its decision, stating explicitly that the question before the Court “incorporates an assumption: that the discovery rule governs the timeliness of copyright claims” and further that the Court has “never decided whether that assumption is valid – i.e., whether a copyright claim accrues when a plaintiff discovers or should have discovered an infringement, rather than when the infringement happened.”
The very issue the Court majority took painstaking steps to table for another day became the focal point of the dissenting opinion, written by Justice Gorsuch and joined by Justices Thomas and Alito. The dissent faulted the majority for “sidestep[ping] the logically antecedent question of whether the [Copyright] Act has room for [a discovery rule],” explaining that the discovery rule is the exception to the injury rule and should apply as such – only “in cases of fraud or concealment.”
Because the limitations period generally begins to run at the time that a “plaintiff can file suit and obtain relief,” and because the Court “interprets statutes with that ‘standard rule’ in mind,” the dissent argued that the Copyright Act “almost certainly does not tolerate a discovery rule.” As a result, the dissent disagreed that Nealy was entitled to any monetary relief, since he did not allege “any fraud or concealment that would entitle him to equitable tolling,” instead declaring that “[t]he discovery rule thus has no role to play here – or, indeed, in the mine run of copyright cases.”
The dissent concluded by admonishing the majority for an opinion that “promises soon enough to make anything we might say today about the rule’s operational details a dead letter.”
Though limited in its scope, the Court’s opinion could have significant ramifications for monetary recovery in copyright infringement actions. The decision opens the door for copyright plaintiffs to seek damages going back decades and creates a potential landmine for defendants under the still-unsettled discovery rule. With this holding, fact discovery in copyright cases may become more complicated and costly as parties battle over “old infringements” (to use Justice Kagan’s term) when relevant evidence may have been long ago thrown away and fact witnesses become difficult to track down. The removal of the temporal limitation on monetary recovery may also lead to an increase in copyright infringement lawsuits, with plaintiffs looking for, and discovering, potential infringements from years and years ago.
Thumper---Copyright
Copyright “expansion” links are thumped by the last 50 years
Higgins 19, director of advocacy at the Freedom of the Press Foundation (Parker, “More Copyright Policy Should Be As Boring As This Supreme Court Decision,” https://www.techdirt.com/2019/03/11/more-copyright-policy-should-be-as-boring-as-this-supreme-court-decision/) //BB
The Supreme Court ruled unanimously last Monday in Fourth Estate v. Wall-Street.com, a copyright case that hinged on whether the “registration” of a work—which, by statute, must precede most kinds of infringement lawsuits—happens when the author sends in their application, or whether it happens when the Copyright Office makes a determination and sends back a certificate. There was a circuit split on the issue, in which some courts had gone with the “application approach,” and others had gone with the “registration approach,” and legal experts were divided on the question.
As of last Monday it is resolved. The Supreme Court went with the “registration approach” and said that unless you’re subject to one of the handful of statutory carve-outs you must wait until the Copyright Office does its thing before you can sue.
The Supreme Court decided correctly, for what it’s worth — as Mike wrote about earlier. But, as even a dedicated copyright nerd like your humble author must admit, it’s a pretty boring question. Copyright law is a field where small changes can have profound effects on people’s lives, where de facto speech policies can be shaped, and where new technologies and media can be formally blessed or condemned to utter oblivion. But it’s also a field of industrial regulation, cobbled together in large part by technocrats with domain expertise figuring out what works for all the parties in the room. To its credit, Fourth Estate is a case that limits its impact largely to that latter area.
But the fact that one body of law must do both things is the source of a lot of headache and heartache. Writing effective policy is hard, even when you’re not trying to write a single rule that governs both billion dollar studio contracts and comments on a blog. The consequences can be extreme, as Cory Doctorow once explained: “A funny thing happened on the way to the 21st century: copyright policy ceased to exist. Because every copyright policy that we make has a seismic effect on the Internet, and because you can’t regulate copying without regulating the Internet.” And of course, “as we make the transition from a world where everything we do includes an online component to a world where everything we do requires an online component, it’s becoming the case that there’s no such thing as ‘Internet policy’ – there’s just policy.”
But it’s neither inevitable nor accidental that copyright touches every part of our lives. It’s helpful to really break it down here: copyright is an enumerated bundle of restrictions that apply to things called “works.”
Doctorow’s argument is about the first half of that expression. He elaborated in another column: because everything we do with computers (and especially networked computers) involves observable acts of making copies, copyright touches nearly every use of a work. Uses that once went unregulated are now swept up in the bundle of rights because they involve a copy. There are big commercial examples of this, like how video rental used to be an act of moving a cartridge or a disc from place to place and now it’s a licensed act of making copies. But there are also a million little examples of this we encounter every day, from checking out books at the library to sharing a funny picture with friends to listening to our favorite music.
So that’s how the first half of the expression went awry; what was once a limited set of exclusive rights is now a mechanism to regulate all sorts of uses of things called “works.” That would be bad enough. But the real problem lies in the second half, in terms of what gets called a “work.”
That too used to be an enumerated list. The first U.S. copyright law covered maps, charts, and books. Over the years more and more categories were added, but the real shift was more fundamental. It happened, at least in the U.S., in 1976, when the overhauled law changed copyright from a system that was opt-in to one where participation was mandatory. Works were previously only subject to copyright restrictions if the author went through “formalities,”—namely, putting a copyright notice on the work and sending in a registration to the Copyright Office. The 1976 Act removed that hurdle. Overnight, that changed the character of copyright from a regulatory system that applied to a handful of professionals consciously participating in it, to one that controlled nearly every utterance and scribble that got fixed in a tangible medium.
That’s the one-two punch. First, through law: applying copyright coverage to basically everything. Then, through technology: expanding the regulated uses to basically all of them.
Thumper---Clothing
Star Athletica set the table for the aff. It represents broad protection, but was insufficient to solve “communal authorship” 
Steffe 23 (Luke Steffe, Indiana University Maurer School of Law, J.D. cum laude, Protection and Prevention: The Shortcomings of U.S. Copyright Law in Combatting Cultural Appropriation in the Fashion Industry, https://www.repository.law.indiana.edu/ipt/vol12/iss3/4/, IP Theory Vol. 12: Iss. 3, Article 4, Summer 2023---gm)
However, by expanding the concepts of what constitutes a valid copyright, Star Athletica now provides the framework to hold KTZ liable for infringement upon a showing that the motifs could be separated from the parka's utilitarian functions and protected on their own. 105 Despite the parka itself representing a copyrightable object, the Copyright Act remains restrictive when considered in light of customary law and traditional notions of communal authorship. Thus, it presents hurdles to the protection of analogous Indigenous designs. Star Athletica exemplifies the benefits of utilizing broad legislative interpretation as a tool to provide for greater protections and lays the groundwork for preventing cultural appropriation by incorporating customary laws within the existing legislative framework by recognizing notions of communal authorship and strengthening moral rights.
Humanism DA
Humanism Good
Hope is necessary to sustain black politics and visions, give meaning to struggles for justice, and is worthwhile even if it fails to achieve all of its intentions – totalizing ideologies are bad.
Dawson 1 (Center for the Study of Race, Politics, and Culture @ University of Chicago (Michael, BLACK VISIONS: THE ROOTS OF CONTEMPORARY AFRICAN-AMERICAN POLITICAL IDEOLOGIES, pp. 322-3)
We must ﬁnally ask whether African Americans can rely on a totalizing ideology to shape our visions of black justice and our future in America. My answer is no. I believe we need a more ﬂexible approach than ideologies such as black Marxism, black nationalism, and at least the Cold War version of liberalism have allowed. We need a black critical theory that draws on and combines liberalism’s concern with individual rights and autonomy, republican concerns with community, socialist concern with an egalitarian society and economic justice for all, feminist traditions such as resistance to suppressing intragroup differences in the name of a false and oppressive unity, and blends these with recognition of the need for autonomous organization and cultural pride. No single world view or ideology comfortably accommodates all of these. But a critical theory can—and such a theory must be political. We’ve had a black aesthetic, black power, and a plethora of black public policy pronouncements. But a black political theory has to embody a theory of the state, power, human nature, and the good life. And such a theory must be based on the hope for and potential of the improvement of human nature while recognizing the wickedness of the world. Kantian pronouncements about systems that can be governed by devils have led us to a world where ethnic strife and nuclear and other horrors proliferate. We must strive for something better, something democratic, something cosmopolitan, not in the elite sense but in the sense that, since homogeneity is a thing of the past, even within states, we must fall back on our basic humanness. It is no coincidence that within American political thought this perspective appears most often in the black traditions and in black political thought, at least in the contemporary period—most often in the black feminist tradition. Thus the best legacy of black political ideologies for America is a tough, activist, inclusive democracy willing to challenge privileges of power and resources in the name of a grander vision which asserts that we are more than the mere aggregation of our individual preferences. Its morality, while democratic, would not be based on the latest consumer fad nor use the return to stockholders as the ﬁnal arbiter of the public good. That we often fail in living up to our standards of justice within black activism as well as within America—that we are imperfect as individuals and as communities—does not mean, as King so eloquently demonstrated, that the vision itself is not a worthy goal. What black critical theory and each black ideology have demonstrated is that the doable, the mundane, incremental reform of the workings of American society is not enough; only the full promise of America has the potential to be truly liberating. Any other solution is not only unsatisfactory—it is likely to provoke the kind of deadly conﬂict most clearly seen in the Civil War but also seen today in the rapid upward spiral of political and personal violence which results as people measure their circumstances against what they see as the lies that fester at the center of the American Dream. A new, black, critical theory needs to retain one aspect of black ideological visions. At the heart of all of the black visions is a sense of pragmatic optimism combined with a steadfast determination to gain black justice. Both the optimism and the determination are needed now as ever to sustain the political projects and new visions of African Americans. 

Counterplans
Add Ons
2ac A/O --- Black Activism
A strong court creates black activism 
Norwood 20 [Candice Norwood is a former digital politics reporter for the PBS NewsHour. PBS News, “‘This is how you change politics’: How black activism is shaping 2020”, Mar 10, 2020, https://www.pbs.org/newshour/politics/this-is-how-you-change-politics-how-black-activism-is-shaping-2020] 
Since it began, the Movement for Black Lives, a coalition of 50 groups that includes the Black Lives Matter network, has not only attracted international media attention, it also garnered government scrutiny. In 2017, a leaked FBI report outlined what the bureau described as a growing threat of “black identity extremism” as a result of “perceptions of police brutality against African Americans.”
At least one black activist was designated a black identity extremist and arrested after he posted on Facebook expressing solidarity with a person suspected in the killing of a police officer. The charges were later dropped. News organizations also reported cases of FBI and local police surveillance and infiltration of black activist networks, including Black Lives Matter.
Amid this increasingly tense setting, some activists have been forced to rethink their strategy. Still, they’ve been able to effect local change across the country. As part of that effort, Reed and Action St. Louis organized for Wesley Bell, a black professor and former public defender who challenged St. Louis County prosecutor Bob McCulloch, a 28-year incumbent who led the probe of Michael Brown’s death.
Bell’s 2018 victory came amid the elections of other reform-minded prosecutors who are rethinking charges and sentences for non-violent crimes, like marijuana possession, resulting in the expungements of thousands of records. For instance, in the early days of taking office, Bell announced his office would not prosecute for possession of small amounts of marijuana
An ACLU analysis found that black people are 3.73 times more likely than their white counterparts to be arrested for marijuana. That same analysis found that marijuana arrests account for over half of all drug arrests in the U.S.
Black activists have also elevated conversations about prison bail reform and private prisons. But the influence of black activism goes beyond criminal justice. Racial disparities affect medical treatment, exposure to environmental toxins and voting access at large.
Cliff Albright is a cofounder of the Black Voters Matter fund, which provides resources and training to local advocacy groups. Albright believes the Movement for Black Lives has undoubtedly shaped conversations and down-ballot elections over the years. However, when it comes to the 2020 presidential primaries, he thinks voters are too fixated on electability.
“In some ways I feel like we’ve really taken a step back [nationally],” Albright said. “We just went through a couple years that were driven by issues and our passion to vote for folks that represented those issues,” Albright said. Now, people appear more concerned with who can beat Trump, rather than choosing a candidate whose platform best represents the issues they care about, Albright added.

2ac A/O --- Contraceptives
Weak moral rights strip contraceptives 
Goldhill 22 [Olivia Goldhill is a is an investigative reporter at STAT, focused on holding public bodies and corporations to account. “Supreme Court decision suggests the legal right to contraception is also under threat”, STAT, https://www.statnews.com/2022/06/24/supreme-court-decision-suggests-the-legal-right-to-contraception-is-also-under-threat/] 
Over the past half century, Roe v. Wade has been a bedrock of constitutional rights extending beyond abortion. The Supreme Court decision overturning this ruling, issued Friday, makes clear that those other rights founded on the same principle of privacy, including gay sex, same-sex marriage, interracial marriage, and the freedom to use contraception, are now also called into question.
Writing for the majority in Dobbs v. Jackson, Justice Samuel Alito states that “​​nothing in this opinion should be understood to cast doubt on precedents that do not concern abortion.” ​​But, in a solo concurring opinion, Justice Clarence Thomas explicitly calls on the Court to overturn other such constitutional rights.
“[I]n future cases, we should reconsider all of this Court’s substantive due process precedents, including Griswold, Lawrence, and Obergefell,” he wrote, referring to the Supreme Court cases that found a privacy-enshrined right to contraception, sexual contact with someone of the same sex, and same-sex marriage. Thomas, who is Black, did not explicitly mention interracial marriage in his statement, though the Supreme Court ruling, Loving v. Virginia, is founded on the same legal principle.
In their dissenting opinion, Justices Stephen Breyer, Sonia Sotomayor, and Elena Kagan spell out the implications:
“The right Roe and Casey recognized does not stand alone. To the contrary, the Court has linked it for decades to other settled freedoms involving bodily integrity, familial relationships, and procreation. Most obviously, the right to terminate a pregnancy arose straight out of the right to purchase and use contraception…In turn, those rights led, more recently, to rights of same-sex intimacy and marriage.”
The idea that Dobbs doesn’t threaten these rights doesn’t hold up, they add. The stated rationale for the Dobbs ruling is that the right to abortion is not “deeply rooted in history,” which could be arguably apply to several other privacy-based rights, state Breyer, Sotomayor, and Kagan.
“So one of two things must be true,” they wrote. “Either the majority does not really believe in its own reasoning. Or if it does, all rights that have no history stretching back to the mid-19th century are insecure.”
Griswold v. Connecticut, decided in 1965, found that a Connecticut law preventing married couples from using drugs or medical instruments to prevent conception was unconstitutional. “Would we allow the police to search the sacred precincts of marital bedrooms for telltale signs of the use of contraceptives? The very idea is repulsive to the notions of privacy surrounding the marriage relationship,” wrote Justice William O. Douglas. If this ruling, like Roe, was overturned, then states could criminalize even basic contraception.
The Supreme Court’s ruling will create a cascade of reactions and intense legal and political conflict. President Biden announced Friday that he has told the Health and Human Services Department to make sure both contraceptive medication and mifepristone, a medication used to induce abortion, are available “to the fullest extent possible.” He also said he would defend the right to travel to different states for abortion access, but didn’t specify the measures that would be used to safeguard these rights.
The Biden administration could make the case that the Food and Drug Administration’s existing ruling on contraception as safe and legal medication preempts any state restrictions. “Under the doctrine of preemption, federal law displaces conflicting state laws on matters that fall within federal authority, such as products in interstate commerce,” Rebecca Reingold, associate director of the Health and Human Rights Initiative at Georgetown University’s O’Neill Institute, wrote in an email to STAT. “However, as this would be a largely novel legal strategy, it is likely to face legal challenges, and it is unclear how exactly it would play out in the courts.” Under this strategy, the Department of Justice could call on courts to intervene on states that tried to limit access to contraception — and the same approach could conceivably be used to challenge states that block the use of FDA-approved abortion medication. But it’s uncertain whether this method would hold up. Future presidents could also use the same process to reverse this policy, added Reingold.
[	] That devastates mental health 
WHO 19 [World Health Organization “High rates of unintended pregnancies linked to gaps in family planning services: New WHO study”, 25 October 2019, https://www.who.int/news/item/25-10-2019-high-rates-of-unintended-pregnancies-linked-to-gaps-in-family-planning-services-new-who-study] 
A new study conducted by the World Health Organization (WHO) in 36 countries found that two-thirds of sexually active women who wished to delay or limit childbearing stopped using contraception for fear of side effects, health concerns and underestimation of the likelihood of conception. This led to one in four pregnancies being unintended.
Whilst unintended pregnancies do not necessarily equate to pregnancies that are unwanted, they may lead to a wide range of health risks for the mother and child, such as malnutrition, illness, abuse and neglect, and even death. Unintended pregnancies can further lead to cycles of high fertility, as well as lower educational and employment potential and poverty – challenges which can span generations.
2ac A/O --- Artists
Strong moral rights protect artists
Tarsis 23 [Irina Tarsis is a writer for Center of art law, Lexology, Moral Rights of the Artist (when Present): an Updated US Perspective, January 6 2023, https://www.lexology.com/library/detail.aspx?g=905fc12e-97ea-4e42-94b7-1ea3c733e4ae] 
Limitations of VARA
VARA differs from Article 6 bis of the Convention by offering a limited coverage that expires on the year of the artist's death.24 Additionally, while artists' rights cannot be transferred under VARA, they may be waived through a written form signed by the author.25 Further, VARA does not offer economic benefits suggested under Article 14 ter of the Convention concerning resale royalty rights for fine artists when their works are sold in the secondary market.26 Under VARA, moral rights protection, if any, only applies to 'works of visual art', such as 'a painting, drawing, print, or sculpture, existing in a single copy, in a limited edition of 200 copies or fewer that are signed and consecutively numbered by the author'.27 Books, photographs and other copyrightable content are not included in the working definition of 'a work of visual art'.28
2ac A/O --- Housing
Strong moral rights protect contract sales 
Tarsis 23 [Irina Tarsis is a writer for Center of art law, Lexology, Moral Rights of the Artist (when Present): an Updated US Perspective, January 6 2023, https://www.lexology.com/library/detail.aspx?g=905fc12e-97ea-4e42-94b7-1ea3c733e4ae] 
II VARA as applied through case law
The following selection of notable cases surveys the treatment of artists' rights in the US legal system and demonstrates courts' hesitance to find in favour of artists whose works were under threat. Too frequently courts have ruled that VARA did not protect site-specific works,29 thus favouring the interest of real estate owners,30 municipal administrations31 and other commercial interests.32 Inherent throughout the sequence is the tension between the rights VARA creates and the 'conventional notions of property rights'.33
Recently, arguments have been made that where VARA fails to protect site-specific works, state law may be available to protect moral rights of artists whose works are subject to demolition or mutilation.34
i Ushering in VARA with Serra v. US General Services Administration
In 1986, renowned US sculptor Richard Serra sought legal protection to prevent his artwork, Tilted Arc (1981), a large public sculpture that was owned by the US General Services Administration (GSA), from removal and relocation from the Federal Plaza in Manhattan, New York.35 Serra created the sculpture on commission and sold it to GSA. Subsequently, GSA received hundreds of complaints from members of the general public, who claimed that the sculpture was an eyesore, hindered pedestrian traffic and was susceptible to vandalism.36
In 1988, just two years before VARA was enacted, the Second Circuit ruled against Serra's arguments for preservation of his site-specific art on the basis that he:
relinquished his own speech rights in the sculpture when he voluntarily sold it to GSA; if he wished to retain some degree of control as to the duration and location of the display of his work, he had the opportunity to bargain for such rights in making the contract for sale of his work.37
In deciding against the artist, the court concluded that the artist was seeking a new rule from the judiciary, something reserved for Congress to regulate. The court opined:
We recognize that Courts considering . . . challenges by artists to governmental decisions to remove purchased works of art must proceed with some caution, lest a removal ostensibly based on unsuitable physical characteristics of the work or an unfavorable assessment of its aesthetic appeal camouflage an impermissible condemnation of political viewpoint . . . Government can be a significant patron of the arts. Its incentive to fulfill that role must not be dampened by unwarranted restrictions on its freedom to decide what to do with art it has purchased.38
Arriving in the wake of the Serra decision and in response to advocacy efforts for extending artists' rights, Congress created the very rule Serra would have needed to keep Tilted Arc in place: it added VARA as an amendment to the Copyright Act.39
General Deficits
 2ac --- CP Deficit --- Certainty
Courts need jurisdictional certainty --- otherwise they strike down qualitatively different suits.
Sime 20 [Stuart Sime is an editor and author for Blackstone`s Civil Practice. Oxford Academic, https://doi.org/10.1093/oso/9780198850410.003.0014, Pages 269–290, May 2020]
As Lord Bridge has said, defining the term ‘jurisdiction’ is difficult, because it has many shades of meaning in different contexts, with new meanings being acquired as the law develops.45 A venerable working test is to examine three questions: in what actions does the court have jurisdiction; to what places is that jurisdiction confined; and to what persons does the jurisdiction extend?46 In Singapore, jurisdiction has been defined as meaning the court’s authority to hear and determine a dispute brought before it.47 For Professor Dockray, at its root jurisdiction means power, or the source of a court’s powers.48
This similarity in meaning between jurisdiction and power has resulted in the terms being used almost interchangeably in this context. For example, adjacent headings in Master Jacob’s article are ‘Powers of the court under the inherent jurisdiction’ and ‘Inherent powers exercisable by summary process’.49 In Singapore it has been held that the term inherent jurisdiction is a misnomer, with a better expression being simply that a court has certain inherent powers.50 This view was expressed by the Singapore Court of Appeal, whose jurisdiction is defined by statute, so it is perfectly understandable that it would prefer the innate nature theory, which would enable it to exercise inherent powers. Under the vesting theory a court that is the creature of statute has no inherent jurisdiction.
In an interesting article51 Chen Siyuan has drawn a distinction between a court’s inherent power to control its own proceedings, and the inherent jurisdiction. Under the innate nature theory all courts will also have incidental case management powers to ensure the fair and efficient progress of proceedings within the court’s express substantive jurisdiction. These could be described as inherent powers. At the extreme, adopting Lord Morris’s approach from DPP v Connelly, all courts on this theory possess an inherent power to strike out for abuse of process.
Master Jacob divided inherent powers to control the court’s process into administrative powers and judicial powers.52 Administrative powers include the power to make rules of court. Judicial powers include what is now striking out for abuse of process. This distinction was recognised by the Privy Council,53 where Lord Denning said: ‘Some of the powers of the Chief Justice are clearly judicial powers, as when he sits in court to decide civil and criminal cases. Others are clearly administrative powers, as when he directs the times at which offices of the court shall be open, or appoints notaries public, or makes rules of court.’ It is easy to see how any court of justice should be regarded as possessing everyday administrative powers of some of the kinds referred to by the Privy Council.
In contrast, inherent jurisdiction goes further than this, and refers to the court’s authority to hear certain disputes or to grant certain remedies (interim or final) beyond those in the express statutory provisions defining the court’s jurisdiction. The example given by Chen Siyuan is the inherent authority to reopen a dispute.54Other examples would be the first development of new forms of orders, such as Norwich Pharmacal orders,55 freezing injunctions,56  Anton Piller orders,57  Bankers Trust orders,58 and protective costs orders.59 Inherent jurisdiction in this wider sense would only be available under the vesting theory. In England, that would mean that such jurisdiction is only exercisable by the High Court.
A similar distinction was identified in Taylor v Lawrence.60 The way it was put by Lord Woolf CJ is that there is a distinction between the question whether a court has jurisdiction, and how it exercises the jurisdiction which it undoubtedly has. So, an appeal court cannot change the categories of appeals that it has jurisdiction to consider, but it has the power to lay down or change the procedures it will adopt in hearing those appeals. In this passage Lord Woolf CJ expressly refers to Master Jacob’s article, which describes procedure making powers as part of the court’s inherent jurisdiction (as opposed to a mere power), explaining that the term ‘inherent jurisdiction’ is used in a number of different senses.


2ac --- CP Deficit --- Attribution (vs Non Judiciary CP’s)
Attribution blocks the counterplan. 
Rosenthal 02 [Kwall, Roberta Rosenthal, The Attribution Right in the United States: Caught in the Crossfire between Copyright and Section 43(A). Washington Law Review, Vol. 77, p. 985, 2002, SSRN: https://ssrn.com/abstract=416501]
THE CASE FOR AN INDEPENDENT RIGHT OF ATTRIBUTION The discussion in the foregoing parts of this Article focuses on the applicable case law in the areas of both copyright and section 43(a), and demonstrates the inherent difficulties with applying both the copyright and section 43(a) models to safeguard the interests protected by the right of attribution. An author can be deprived of attribution in a variety of circumstances even though no copyright or section 43(a) violations exist. Based on the foregoing analysis, it is clear that the authorial interests that are the focus of the right of attribution are protected only coincidentally through the invocation of alternate legal theories. Thus, if the United States truly is concerned with protecting authorial interests, it must contemplate enacting an explicit right of attribution. In many of the cases discussed in the foregoing parts, plaintiffs asserted both copyright infringement and section 43(a) causes of action. Batiste v. Island Records, Inc., [FN228] discussed in Part IB, is illustrative. There, the plaintiff songwriters could not prevail on their copyright claim because of the existence of a valid copyright assignment, and the defendant had secured the permission of the assignee prior to the release of the infringing album. [FN229] The plaintiffs in that case also raised a section 43(a) claim, based on the defendant's conduct of digitally sampling the plaintiffs' song and including it in the album, without attributing co-authorship of the defendant's song to all three plaintiffs. [FN230] The Fifth Circuit denied the application of section 43(a) as a means of enforcing the attribution interest in this instance because there was no evidence that consumers were confused or deceived by either the *1026 defendant's use of plaintiff's work or the incomplete authorship attribution. [FN231] The court further observed that the plaintiffs' claim that two of the brothers were improperly excluded from the liner notes accompanying the defendant's album also failed to suggest consumer confusion, especially because the liner notes did credit the band in which the omitted brothers performed. [FN232] The law's failure to provide authors with a right of attribution independent of both copyright infringement and section 43(a) is tellingly illustrated by the facts of Batiste. Copyright law in this country safeguards economic interests, rather than the authorial interests protected by the right of attribution. Section 43(a) of the Lanham Act can be used to safeguard the right of attribution in reverse passing off cases only where the court is satisfied that consumer confusion exists. Yet, consumer confusion is a concept totally unrelated to the authorial interests violated by a defendant's failure to attribute authorship. The Batiste court frames the attribution inquiry improperly because it is forced to determine attribution rights within legal frameworks ill-suited for the application of this important right. Whether consumers are confused by the defendant's actions, or whether the defendant has violated the plaintiff's economically based copyrights, are separate inquiries from whether the defendant has failed to attribute authorship of a work to someone entitled to such attribution. Moreover, the question whether the defendant's actual attribution in the liner notes would satisfy an independent right of attribution is a separate issue relating to the appropriate scope of the right of attribution. [FN233] In light of the current status of the law, this is not an issue the Batiste court even could address. Clearly, the crafting and application of an independent right of attribution can only be tackled by Congress or the judiciary, once the need for such an explicit right is accepted. Legal commentators often manifest skepticism regarding the benefits for the American legal system of adopting moral rights. [FN234] Of particular concern is the perceived conflict between adequate moral rights protection and the first amendment freedoms of authors desiring to build *1027 upon, and interpret, the creative works of others. [FN235] Moreover, powerful entertainment and publishing industries fear that their commercial practices may be disturbed if the United States were to adopt legislation more protective of authorial interests. [FN236] Notwithstanding these concerns, I have argued elsewhere that the United States' legal system is woefully inadequate in its protections of authors' interests, and that a comprehensive moral rights package is necessary to validate and safeguard authors' personality and spiritually based interests. [FN237]
2ac --- CP Deficit --- Integrity
Unclear integrity standards stop the counterplan. 
Huberts 18 [Huberts, L. W. J. C. 2018. Integrity: What it is and Why it is Important. Public Integrity, 20(sup1), S18–S32. https://doi.org/10.1080/10999922.2018.1477404]
Another reason for focusing on a broad and complex integrity framework (rather than the narrower spectrum of corruption) relates to the diversity of the phenomena under study. There seems to be a need for differentiation and nuance when researchers reflect in research and policy on the causes of integrity violations (including types of corruption) and the effectiveness of anti-corruption and integrity policies. Phenomena such as bribery; patronage and favoritism; private time misbehavior; fraud; intimidation and discrimination; and so forth might be caused by different characteristics of the involved individuals, the organization (culture and structure), and the environment (De Graaf, von Maravic, & Wagenaar, Citation2010).
A broader framework also is relevant for reflection on what helps to protect integrity and prevent integrity violations, including corruption.
Despite continual calls to pay more attention to “what works” (Demmke & Moilanen, Citation2011; Huberts, Jurkiewicz, & Maesschalck, 2008; Lawton & Doig, Citation2006; Menzel, 2005), knowledge of actual effects of integrity policies and policy instruments is still limited. More specific research on the effectiveness of policies is very much needed, despite overall insights on the state of the art (Huberts, Citation2014, p. 195–196) of research insights on integrity instruments, agencies, and systems. In summary, what seems to matter is
Placing integrity on the agenda. Integrity of governance means paying attention to the moral values and norms of policy making and policy implementation. Although many different instruments are available and multiple institutions can be created, a crucial starting point is that the integrity and anti-corruption issue is seen as important and placed high on the agenda.
The role of leadership. The fact that integrity concerns all members of an organization or system makes the involvement of leadership on all levels inherently important to policy success. This involvement is part of the aforementioned necessity to position integrity high on the agenda. Leadership, however, is no panacea. The extent to which different types of ethical leadership influence consciousness and behavior varies.
A central integrity actor helps. Research on agencies and systems has suggested that it is important to have specific institutions or actors that have integrity and anti-corruption as their primary task and responsibility. Having such an actor opens windows of opportunity and gives credibility to the topic.
Balancing strategies and excluding no one. On strategies based on compliance or values, on the focus on what goes wrong (violations) or on moral awareness (values), there is only one credible answer: doing both or balancing strategies is the most effective and both strategies are relevant for awareness as well as limiting wrong behavior. And these must concern all types of officials (politics, bureaucracy) at all levels (from elite to street level).
Reflecting on effectiveness. Existing institutions tend to be self-satisfied about their role, whereas supporters of the importance of integrity and anti-corruption sometimes seem to favor “the more, the better,” which can seriously undermine the credibility of integrity initiatives. Hence, more reflection and research on what works is essential, in terms of not only agencies but also instruments and systems. Such study should address possible positive and negative side effects, as Anechiarico and Jacobs (Citation1996) did so convincingly for effectiveness.
A broader integrity approach seems crucial for further progress on knowledge of “what works” because it is probable that organizations or governments will have to develop specific policies against different types of integrity violations. When one wants to fight fraud, for instance, it might be effective to be strict and tough in terms of norms, leadership, and policies, but this toughness might lead to negative effects such as intimidation and discrimination (Lasthuizen, Citation2008; Lasthuizen, Huberts, & Kaptein, Citation2002). More specific research on the effectiveness of policies for different aspects of integrity is very much needed, despite the mentioned overall lessons on the state of the art. Research relies on the “one style does not fit all” approach, whether it is on leadership (Heres, Citation2014) or other instruments and strategies, and limits the possibilities for expanding knowledge about unethical behavior (content; causes; effects; solutions).
Advantage CP
2ac --- Moral Theory key
Only explicitly adopted moral theory solves. 
Lee 2011 [Lee, Brian A., Making Sense of 'Moral Rights' in Intellectual Property (February 15, 2012). Temple Law Review, Vol. 84, p. 71, 2011, Brooklyn Law School, Legal Studies Paper No. 261, SSRN: https://ssrn.com/abstract=2005753] 
American Moral Rights statutes will not pose a challenge to the conventional, purely economic, account of American intellectual property law if a satisfactory account of those statutes can be given based solely upon economic considerations. Providing such an account has been tried, most prominently in a thorough and rigorous paper by Henry Hansmann and Marina Santilli, who acknowledge that non-economic considerations may have provided some motivation for these laws, but suggest that “much of the incentive for adopting moral rights legislation derives from other considerations,”49 primarily externality concerns familiar in law-and-economics analyses. This Part explains why, in light of the logic of the economic argument and the actual provisions that we observe in Moral Rights statutes, any attempt at economic reduction of these statutes is unlikely to succeed. We can begin by noting, with Hansmann and Santilli, that if granting artists a right of integrity is in fact an economically “reasonable exception” to property law’s “general prohibition on servitudes in chattels,” that must be because current owners “can seriously affect the interests of the artists who created those works or of other persons.”50 We also can borrow Hansmann and Santilli’s succinct enumeration of the three relevant interests that current owners of an artwork can seriously affect: First is the artist’s own “pecuniary interests” in the sales price that his or her future works might bring. Because “each of an artist’s works is an advertisement for all of the others,” harm that an owner does to one of an artist’s works decreases market demand for that artist’s future work.51 The resulting decrease in the prices at which the artist could sell future work would diminish both the artist’s potential wealth and the artist’s incentives for producing new work. Second is the pecuniary interest of previous purchasers of the artist’s work. Diminishing the artist’s reputation by altering one of the artist’s existing works lowers the price that collectors could get by reselling the artist’s other already completed works.52 Third is the public-at-large’s non-pecuniary interest in preserving works intact as “important elements in a community’s culture” or as “the embodiment of an idea.”53 Altering works necessarily sets back this interest. Because a current owner who decided to alter a work in his or her possession would personally bear only a small fraction of these costs—that is, because the alteration would have few or no negative effects on the current owner, but could have substantial negative externalities—owners might make such alterations more frequently than is socially optimal.54 Since concerns about externalities are a staple of economic analyses of law, an economic explanation for Moral Rights laws might therefore seem natural: giving artists the right to prevent post-sale alterations of their works promotes efficiency by limiting undesirable externalities.55 Thus, for example, VARA prohibits both reputation-harming alterations and the destruction of visual artworks that are culturally significant.56 If we examine this line of reasoning more closely, however, its persuasiveness vanishes. There are several general concerns with the plausibility of any account, such as Hansmann and Santilli’s, based on reputational externalities, and several specific concerns arise when we consider how well the account matches the principal features that we actually observe in Moral Rights laws. Let us start by considering the general concerns. If a key aim of Moral Rights law really is to maximize the aggregate market value of an artist’s artworks by elevating the artist’s reputation, thereby protecting the pecuniary interests of both the artist and owners of the artist’s works, logical symmetry would suggest that just as artists are permitted to prevent alterations that owners would like, so too they should be permitted to make changes to their own artworks even after selling them, whether or not the owners approved, provided only that the changes increase the value of the artist’s reputation more than they inconvenience the owner. (A tacit assumption of this economic account is that artists are always the best judges of what effect alterations will have on their reputation; thus, artists alone can decide what changes to prevent or allow.) Yet, of course, giving artists such a right to make changes would be quite startling.57 Such a right is not a standard element of “Moral Rights,” and no American law gives artists that right. In fact, I am aware of no law anywhere in the world that gives artists such a right. 
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Amendments are meaningless without correcting judicial precedent. 
Fish ’10 (Stanley; 5/10/10; Ph.D. and M.A. from Yale University, B.A. from the University of Pennsylvania, Professor of Law at Yeshiva University, awarded author, former visiting professor and dean at numerous other universities; New York Times, “Why Bother With the Constitution?” https://opinionator.blogs.nytimes.com/2010/05/10/why-bother-with-the-constitution/; RP)
It’s Supreme Court nomination time again, which means that it will soon be nomination hearing time, which means that Elena Kagan will soon be asked how she believes the Constitution should be interpreted. But just in time comes a new book — “The Living Constitution,” by David A. Strauss — that tells us not to bother about that question because, odd though it might seem, the Constitution does not play a central role in constitutional interpretation. In the majority of instances, Strauss argues, “the text of the Constitution will play, at most, a ceremonial role.” Even “when a case involves the Constitution, the text routinely gets no attention,” for “on a day-to-day basis, American constitutional law is about precedents, and when precedents leave off, it is about commonsense notions of fairness and good policy.” Although rhetorically we have a constitutional legal system — one constrained by a command given in the past and embodied in a sacred text — in fact, Strauss contends, we have a common-law legal system “built not on an authoritative, foundational . . . text,” but out of “precedents and traditions that accumulate over time” and serve as a constraint on “transient public opinion.” To some extent, Strauss is right. Day to day the courts view (and configure) the facts and issues of a case in the light of previously established “landmark” decisions; the words of the Constitution are often not invoked. At least descriptively, the history of constitutional interpretation would seem to proceed as Strauss says it does, by a process of “evolutionary accretion” and not by an act of fidelity to an original intention, that is, to an intelligent design.
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Ultimacy Key. 
Perry 08 [Perry MJ. Constitutional Rights, Moral Controversy, and the Supreme Court. Cambridge University Press; 2008. https://doi-org.proxy.lib.umich.edu/10.1017/CBO9780511575532] 
maxims of political morality, which derive whatever strength they possess from being formally inscribed in the constitution, and from the resulting support of public opinion.”3 Even if courts are not empowered to protect them (and, indeed, even if courts are so empowered), constitutionally entrenched human rights – qua “maxims of political morality” – can serve as shared, fundamental grounds of political-moral judgment in a political community.4 Nonetheless, contemporary liberal democracies typically empower their courts to protect constitutionally entrenched human rights.5 Is it appropriate – is it a good idea, all things considered – for liberal democracies to do so?6 I have argued elsewhere that the answer is yes; there is no need to rehearse my argument here.7 The more serious – and more difficult – question is this: How great should the courts’ power to protect constitutionally entrenched human rights be; in particular, should it be the power to have the last word when the courts conclude that the law in question violates an entrenched human right (the last word, that is, short of an extremely improbable event: a successful, supermajoritarian effort to amend or repeal the entrenched provision on which the court based its decision)? I have argued elsewhere that the courts’ power should not be so great; the judicial power to protect constitutionally entrenched human rights should be the power of judicial “penultimacy,” not the power of judicial “ultimacy”: the power to have, not the last word, but only the penultimate word – for example, a word that may be overruled by ordinary legislation.8 Canada, in 1982, and the United Kingdom, in 1998, each opted for a system (each for a different system) of judicial penultimacy.9 In the United States, however, the Supreme Court exercises the power of judicial ultimacy: No state legislature, nor even Congress, may overrule by ordinary legislation a decision by the Court that a law is unconstitutional; such a decision may be overruled only (later) by the Court itself or by extraordinary, supermajoritarian lawmaking, in the form of constitutional amendment.10 This important question therefore arises: Given that the Supreme Court of the United States exercises the power of judicial ultimacy, should the Court, in protecting constitutionally entrenched human rights, exercise the power deferentially? That is, in a case in which it is claimed that a law violates a constitutionally entrenched human right, should the Supreme Court inquire merely whether the counterclaim that the law does not violate the right is reasonable – and if the Court answers yes, uphold the law? Or, instead, should the Court exercise its power nondeferentially; should it determine for itself whether the law violates the right – and if it answers yes, strike down the law? A claim that a law does not violate a right is reasonable if rational, well-informed, and thoughtful persons could affirm the claim. As James Bradley Thayer put it: “The reasonable doubt... of which our judges speak is that reasonable doubt which lingers in the mind of a competent and duly instructed person who has carefully applied his faculties to the question. The rationally permissible opinion of which we have been talking is the opinion reasonably allowable to such a person as this.”11 The choice here is best understood as a choice between two different judicial attitudes or orientations. For a judge to adopt a deferential attitude – for her to be oriented deferentially – is for her to be prepared to rule that a challenged law does not violate a constitutionally entrenched human right if the claim that the law does not violate the right is reasonable.12 By contrast, for a judge to adopt a nondeferential attitude is for her to be prepared to rule that a challenged law violates a human right if in the judge’s own view the law violates the right – even if the claim that the law does not violate the right is reasonable. The most famous and influential argument for the sort of judicial deference I have in mind was made by James Bradley Thayer in the final decade of the nineteenth century, in an essay in the Harvard Law Review: “The Origin and Scope of the American Doctrine of Constitutional Law.”13 Even now, in the first decade of the twenty-first century, Thayer’s essay remains the locus classicus of the argument that in the exercise of their great power to protect constitutional norms, the courts – including the Supreme Court – should proceed deferentially: [The court] can only disregard the [challenged] Act when those who have the right to make laws have not merely made a mistake, but have made a very clear one – so clear that it is not open to rational question. That is the standard of duty to which the courts bring legislative Acts; that is the test which they apply – not merely their own judgment as to constitutionality, but their conclusion as to what judgment is permissible to another department which the constitution has charged with the duty of making it. This rule recognizes that, having regard to the great, complex, ever unfolding exigencies of government, much which will seem unconstitutional to one man, or body of men, may reasonably not seem so to another; that the constitution often admits of different interpretations; that there is often a range of choice and judgment; that in such cases the constitution does not impose upon the legislature any one specific opinion, but leaves open this range of choice; and that whatever choice is rational is constitutional.14
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Conquergood 02 – Dwight Conquergood, “Performance Studies :Interventions and Radical Research”, The Drama Review 46, 2 (T174), Summer 2002. Copyright 2002, New York University and the Massachusetts Institute of Technology)//Shreyas
In even stronger terms, Raymond Williams challenged the class-based arrogance of scriptocentrism, pointing to the “error” and “delusion” of “highly educated” people who are “so driven in on their reading” that “they fail to notice that there are other forms of skilled, intelligent, creative activity” such as “theatre” and “active politics.” This error “resembles that of the narrow reformer who supposes that farm labourers and village craftsmen were once uneducated, merely because they could not read.” He argued that “the contempt” for performance and practical activity, “which is always latent in the highly literate, is a mark of the observer’s limits, not those of the activities themselves” ([1958] 1983:309). Williams critiqued scholars for limiting their sources to written materials; I agree with Burke that scholarship is so skewed toward texts that even when researchers do attend to extralinguistic human action and embodied events they construe them as texts to be read. According to de Certeau, this scriptocentrism is a hallmark of Western imperialism. Posted above the gates of modernity, this sign: “‘Here only what is written is understood.’ Such is the internal law of that which has constituted itself as ‘Western’ [and ‘white’]” (1984:161). Only middle-class academics could blithely assume that all the world is a text because reading and writing are central to their everyday lives and occupational security. For many people throughout the world, however, particularly subaltern groups, texts are often inaccessible, or threatening, charged with the regulatory powers of the state. More often than not, subordinate people experience texts and the bureaucracy of literacy as instruments of control and displacement, e.g., green cards, passports, arrest warrants, deportation orders—what de Certeau calls “intextuation”: “Every power, including the power of law, is written � rst of all on the backs of its subjects” (1984:140). Among the most oppressed people in the United States today are the “undocumented” immigrants, the so-called “illegal aliens,” known in the vernacular as the people “sin papeles,” the people without papers, indocumentado/as. They are illegal because they are not legible, they trouble “the writing machine of the law” (de Certeau 1984:141). The hegemony of textualism needs to be exposed and undermined. Transcription is not a transparent or politically innocent model for conceptualizing or engaging the world. The root metaphor of the text underpins the supremacy of Western knowledge systems by erasing the vast realm of human knowledge and meaningful action that is unlettered, “a history of the tacit and the habitual” (Jackson 2000:29). In their multivolume historical ethnography of colonialism/ evangelism in South Africa, John and Jean Comaroff pay careful attention to the way Tswana people argued with their white interlocutors “both verbally and nonverbally” (1997:47; see also 1991). They excavate spaces of agency and struggle from everyday performance practices—clothing, gardening, healing, trading, worshipping, architecture, and homemaking—to reveal an impressive repertoire of conscious, creative, critical, contrapuntal responses to the imperialist project that exceeded the verbal. The Comaroffs intervene in an academically fashionable textual fundamentalism and fetish of the (verbal) archive where “text—a sad proxy for life—becomes all” (1992:26). “In this day and age,” they ask, “do we still have to remind ourselves that many of the players on any historical stage cannot speak at all? Or, under greater or lesser duress, opt not to do so” (1997:48; see also Scott 1990)? There are many ethnographic examples of how nonelite people recognize the opacity of the text and critique its dense occlusions and implications in historical processes of political economic privilege and systematic exclusion. In Belize, for 148 Dwight Conquergood example, Garifuna people, an African-descended minority group, use the word gapencillitin, which means “people with pencil,” to refer to middle- and upperclass members of the professional-managerial class, elites who approach life from an intellectual perspective. They use the word mapencillitin, literally “people without pencil,” to refer to rural and working-class people, “real folks” who approach life from a practitioner’s point of view.2 What is interesting about the Garifuna example is that class strati� cation, related to differential knowledges, is articulated in terms of access to literacy. The pencil draws the line between the haves and the have-nots. For Garifuna people, the pencil is not a neutral instrument; it functions metonymically as the operative technology of a complex political econ- omy of knowledge, power, and the exclusions upon which privilege is based. In his study of the oppositional politics of black musical performance, Paul Gilroy argues that critical scholars need to move beyond this “idea and ideology of the text and of textuality as a mode of communicative practice which provides a model for all other forms of cognitive exchange and social interaction” (1994:77). Oppressed people everywhere must watch their backs, cover their tracks, suck up their feelings, and veil their meanings. The state of emergency under which many people live demands that we pay attention to messages that are coded and encrypted; to indirect, nonverbal, and extralinguistic modes of communication where subversive meanings and utopian yearnings can be sheltered and shielded from surveillance.
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IP is a social good 
Biagioli 18 [Distinguished professor of law and science and technology studies and director of the Center for Innovation Studies at the University of California, Davis. Mario, 10-22-18, “Weighing intellectual property: Can we balance the social costs and benefits of patenting?,” Sage Journals, https://journals.sagepub.com/doi/full/10.1177/0073275318797787]
While private property is treated as a personal right and has been recognized, in different forms, for millennia, intellectual property is a much more recent legal creation, whose existence is justified by a set of arguments that ultimately hinge on the balance. This is not the balance with empty pans held by Lady Justice, but a balance whose contents are dictated by the specific goals and justification of the law: balancing the interests of inventors with those of the public. Far from being construed metaphorically, this is a balance that ought to weigh evidence to find a just equilibrium. Should we think of it as a kind of instrument? And, if so, can it perform the balancing act that the law expects and requires?
The works of authors and inventors are of an unusual nature. The economists call them “public goods,” goods that are expensive to make but easy to copy, making them unlikely to be produced under normal market conditions unless special measures are introduced to make their copying illegal. Intellectual property law provides that. At the same time, while inventions and works of authorship are easy to appropriate, their appropriation, unlike theft, does not produce a loss of the original. Consequently, the law does not give inventors the same rights in their innovations that landowners have in their estates. As indicated by the limited length of patent and copyright protection, authors and inventors “own” their work in a significantly qualified sense, and to an extent that is limited by the opposing rights of the public. In Thomas Jefferson’s words: “[I]nventions […] cannot in nature be a subject of property. Society may give an exclusive right to the profits arising from them as an encouragement to men to pursue ideas which may produce utility. But this may, or may not be done, according to the will and convenience of the society, without claim or complaint from any body.”
Jefferson’s views match the U.S. Constitution’s conceptualization of intellectual property (IP) as a tool to achieve a social good – what it refers to as the “Progress of Science and useful Arts” – innovation that would be unlikely to come into being unless authors and inventors could be granted temporary protection from copying. Progress is ultimately accomplished when inventions and works of authorship are released into the public domain at the expiration of their term or protection, thus becoming free for everybody to use. As a result, granting intellectual property rights to authors and inventors is politically justifiable only by assuming that it is possible to balance the social benefits and costs of IP protection. More than an emblem of the just application of the law by the courts, the balance thus provides the conditions of possibility of intellectual property. IP is not born just but becomes so when it achieves balance. Here is a textbook formulation:
[Because intellectual property rights impose social costs on the public], the intellectual property laws can be justified by the public goods argument only to the extent that they do on balance encourage enough creation and dissemination of new works to offset those costs[…] The key to economic efficiency lies in balancing the social benefits of providing economic incentives for creation and the social costs of limiting the diffusion of knowledge.
That balance is also what construes intellectual property as a right rather than as a monopoly – a protection that benefits the inventor at the expense of the public. As the chairman of the U.S. Senate Subcommittee on Patents, Trademarks, and Copyrights put it in 1958: “The patent system has, from its inception, involved a basic economic inconsistency. In a free-enterprise economy dedicated to competition, we have chosen, not only to tolerate, but to encourage individual limited islands of monopoly in the form of patents.”
Being at the roots of intellectual property, that “economic inconsistency” is unavoidable, but it can be rationalized by claiming that balancing the conflicting interests of the inventors and the public would transform those “islands of monopoly” into more acceptable “islands of strategically limited rights.” IP’s necessary balancing act is then operationalized by adjusting key elements and requirements of the law. In the case of patents, this includes the requirements of novelty, utility, nonobviousness, and restrictions over acceptable patentable subject matter. For instance, in his 2006 dissenting opinion in Labcorp v. Metabolite (an intriguing case testing the demarcation between what kind of inventions are and are not patent eligible), Justice Breyer argued that to navigate the murky “product of nature” doctrine (which he invoked to argue that this specific patent concerned a “law of nature” and should thus be voided), one has to keep in mind the doctrine’s balance-keeping function.
[S]ometimes too much patent protection can impede rather than “promote the Progress of Science and useful Arts,” the constitutional objective of patent and copyright protection. U. S. Const., Art. I, §8, cl. 8. […] Patent law seeks to avoid the dangers of overprotection just as surely as it seeks to avoid the diminished incentive to invent that underprotection can threaten. One way in which patent law seeks to sail between these opposing and risky shoals is through rules that bring certain types of invention and discovery within the scope of patentability while excluding others.
Similar balancing acts are invoked in discussions of the appropriate length of the term of protection – a discussion that, in copyright, goes from the landmark (and ill-fated) Eldred v. Ashcroft (2003) case, all the way back to the articulation of copyright law in the eighteenth century. In the case of patents, the work of economist William Nordhaus exemplifies a theoretical approach to determining the proper term length to balance positive incentives for innovation and the social cost of the patent monopoly – a balancing that also frames recent discussions about possible industry-specific length of protection based on the different development costs and incentives in different fields of invention (software, pharmaceuticals, etc.).
Far from being a metaphor, an emblem, or a rhetorical figure, the balance thus functions as a comprehensive framing device for the whole discourse of modern U.S. intellectual property, especially patent law. Not unlike the way nineteenth-century patent models became the templates through which the law conceptualized patentable invention, the balance functions as a model of how IP law operates and to what end. While not a material instrument or model, the figure of the balance still retains a distinct machinic dimension in the sense that it instantiates an unnegotiable protocol – the balancing of social costs and benefits – that needs to take place and needs to be free from subjective judgment.
Reps Not Reality
‘Speech acts’ do not shape reality. 
Visoka, 19—Associate Professor of Peace and Conflict Studies at Dublin City University (Gëzim, “Critique and Alternativity in International Relations,” International Studies Review, Volume 21, Issue 4, December 2019, 678-704, dml)
As a result, there is a growing realization that, without tangible alternativity, critical theory risks losing its normative impetus and its ethical and emancipatory commitment, potentially becoming a post-epistemological vocation without politics. Critical knowledge without a dose of alternativity may examine the causes and consequences of subject matters but could fall short of reaching out to the wider policy community and the affected subjects where power relations reside, thus missing the opportunity to transform the structural, discursive, and performative practices that reproduce violence, inequality, and injustice on human and nonhuman ecology. To bridge this epistemological gap, the analysis in the second part of this article examined how alternativity features in peace and conflict studies, a disciplinary field known for adding normative, empirical, and practical substance to critical IR debates. The analysis offered a conceptual scoping of three modes of critique and alternativity in peace and conflict studies. The three modes of critique showed that a conjunction between criticality and alternativity is possible and that it is necessary to renew the practical and emancipatory potential of critical theory in IR. The three modes of alternativity in peace and conflict studies expose a spectrum of different critiques, ranging from those perspectives that disengage completely from conceptual and empirical alternatives, to more pragmatic and prescriptive approaches.
Critique-without-alternative represents one strand, which tends to avoid offering normative and practical alternatives to their critical reflections aimed at maintaining the conservative and radical impetus of critical theory and dissociating from problem-solving and policy-relevant methods of inquiry. This mode of critique is committed to revealing the weaknesses of peacebuilding interventions but refuses to offer any emancipatory and practical alternative on how to build sustainable peace after violent conflict. If the end goal of critical perspectives is achieving emancipation, then critique should not only be directed toward problematizing dominant discourses, practices, and policies but also needs to envisage political and practical alternatives rooted in ideational and material elements. In turn, the lack of an explicit emancipatory agenda limits their social and political impact and unintentionally validates the existing order. In response to this challenge, a new mode of critique has emerged, namely, critique-as-alternative, which exemplifies the optimal approach. Proponents of critique-as-alternative have remained committee to critical analysis, but most importantly, they have taken up the challenge of offering emancipatory knowledge that has practical relevance for vulnerable societies in global politics. Their main flaw, however, has been their inability to elaborate sufficiently their practical and emancipatory alternatives—a flaw that has opened up space for epistemic contestation and policy co-optation. Finally, the third mode of critique—critique-with-alternative—which is embedded in a positivist, problem-solving, and policy-driven logic of inquiry, offers alternatives that seek either to verify existing knowledge and the existing interventionary order or to reject other critical alternatives.
Looking at different modes of critique through the lens of alternativity in IR's subdiscipline of peace and conflict studies has provided interesting insights on the promise and limits of critical IR in shaping global politics. The analysis found that existing modes of critique have failed to develop elaborative emancipatory alternatives at both the conceptual and the practical levels. To infuse critique-with-alternative with emancipatory elements, expand the epistemological scope of critique-without-alternative, and operationalize further the practical solutions offered by this mode of critique, substantial changes are needed. This article has suggested exploring postparadigmatic approaches of inquiry in order to avoid existing epistemological entrapments and limitations, reclaiming the practical relevance of critical theory through pragmatic, reflexive, and situated alternatives—across the conceptual, normative, and empirical spectrums—and promoting decolonized, bottom-up methods of knowledge production. The existing modes of critique require pursuing more nonconflictual and postparadigmatic epistemologies, embracing situated knowledge and reclaiming and expanding its practical relevance, breaking away from geo-epistemological hierarchies, and opening up to post-Western IR. To conclude, promoting alternativity has the potential to rejuvenate critical scholarship embedded in the ethos of impactful engagement with the world without being co-opted by the policy world. The next challenge for scholars should not be whether alternativity and criticality are congruent but how emancipatory alternatives can renew the social and political purpose of critical theory and make an impact in the real world.
Courts Good
Using the system for legal change is empirically successful – civil society can be re-appropriated to combat racism. 
Bouie 13 (Jamelle Bouie has a B.A. in Political Science and Sociality from the University of Virginia, The American Prospect, “Making (and Dismantling) Racism,”, 3/11/13, http://prospect.org/article/making-and-dismantling-racism)
Over at The Atlantic, Ta-Nehisi Coates has been exploring the intersection of race and public policy, with a focus on white supremacy as a driving force in political decisions at all levels of government. This has led him to two conclusions: First, that anti-black racism as we understand it is a creation of explicit policy choices—the decision to exclude, marginalize, and stigmatize Africans and their descendants has as much to do with racial prejudice as does any intrinsic tribalism. And second, that it's possible to dismantle this prejudice using public policy. Here is Coates in his own words: Last night I had the luxury of sitting and talking with the brilliant historian Barbara Fields. One point she makes that very few Americans understand is that racism is a creation. You read Edmund Morgan’s work and actually see racism being inscribed in the law and the country changing as a result. If we accept that racism is a creation, then we must then accept that it can be destroyed. And if we accept that it can be destroyed, we must then accept that it can be destroyed by us and that it likely must be destroyed by methods kin to creation. Racism was created by policy. It will likely only be ultimately destroyed by policy. Over at his blog, Andrew Sullivan offers a reply: I don’t believe the law created racism any more than it can create lust or greed or envy or hatred. It can encourage or mitigate these profound aspects of human psychology – it can create racist structures as in the Jim Crow South or Greater Israel. But it can no more end these things that it can create them. A complementary strategy is finding ways for the targets of such hatred to become inured to them, to let the slurs sting less until they sting not at all. Not easy. But a more manageable goal than TNC’s utopianism. I can appreciate the point Sullivan is making, but I'm not sure it's relevant to Coates' argument. It is absolutely true that "Group loyalty is deep in our DNA," as Sullivan writes. And if you define racism as an overly aggressive form of group loyalty—basically just prejudice—then Sullivan is right to throw water on the idea that the law can "create racism any more than it can create lust or greed or envy or hatred." But Coates is making a more precise claim: That there's nothing natural about the black/white divide that has defined American history. White Europeans had contact with black Africans well before the trans-Atlantic slave trade without the emergence of an anti-black racism. It took particular choices made by particular people—in this case, plantation owners in colonial Virginia—to make black skin a stigma, to make the "one drop rule" a defining feature of American life for more than a hundred years. By enslaving African indentured servants and allowing their white counterparts a chance for upward mobility, colonial landowners began the process that would make white supremacy the ideology of America. The position of slavery generated a stigma that then justified continued enslavement—blacks are lowly, therefore we must keep them as slaves. Slavery (and later, Jim Crow) wasn't built to reflect racism as much as it was built in tandem with it. And later policy, in the late 19th and 20th centuries, further entrenched white supremacist attitudes. Block black people from owning homes, and they're forced to reside in crowded slums. Onlookers then use the reality of slums to deny homeownership to blacks, under the view that they're unfit for suburbs. In other words, create a prohibition preventing a marginalized group from engaging in socially sanctioned behavior—owning a home, getting married—and then blame them for the adverse consequences. Indeed, in arguing for gay marriage and responding to conservative critics, Sullivan has taken note of this exact dynamic. Here he is twelve years ago, in a column for The New Republic that builds on earlier ideas:  Gay men--not because they're gay but because they are men in an all-male subculture--are almost certainly more sexually active with more partners than most straight men. (Straight men would be far more promiscuous, I think, if they could get away with it the way gay guys can.) Many gay men value this sexual freedom more than the stresses and strains of monogamous marriage (and I don't blame them). But this is not true of all gay men. Many actually yearn for social stability, for anchors for their relationships, for the family support and financial security that come with marriage. To deny this is surely to engage in the "soft bigotry of low expectations." They may be a minority at the moment. But with legal marriage, their numbers would surely grow. And they would function as emblems in gay culture of a sexual life linked to stability and love. [Emphasis added] What else is this but a variation on Coates' core argument, that society can create stigmas by using law to force particular kinds of behavior? Insofar as gay men were viewed as unusually promiscuous, it almost certainly had something to do with the fact that society refused to recognize their humanity and sanction their relationships. The absence of any institution to mediate love and desire encouraged behavior that led this same culture to say "these people are too degenerate to participate in this institution."  If the prohibition against gay marriage helped create an anti-gay stigma, then lifting it—as we've seen over the last decade—has helped destroy it. There's no reason racism can't work the same way. 
Cap K
Perm do both - only centralizing black radicalism solves, critiques of cultural tactics or identity focus like the alternative pathologize black spiritual deviance and destroys the alt’s praxis.
Dawson 13 [Michael Dawson, professor of political theory and science at the University of Chicago, “Blacks in and Out of the Left”, 2013]//WY
While the ABB would soon be absorbed by the CPUSA, as of 1919 its program still represented the blend of black nationalism, anticolonialism, and economic radicalism that marks the classic black synthesis of the third path. Note that the African Blood Brotherhood’s program and synthetic ideology predates Du Bois and other mid-twentieth-century black radical leftists. They, along with Hubert Harrison and the Liberty League, were early pioneers in developing the third path. Like the Liberty League, which in its “Declaration of Princi- ples” called for “the securing of absolutely equal rights” (Perry 2009, 291), the ABB emphasized at the beginning of its program the need for both black liberation (“a liberated race”) and full equality (“absolute race equality”). In Briggs’s view black libera- tion was the only feasible alternative, especially at a time when the social democrats of the Socialist Party had abandoned their work on race and had a leadership who swore to maintain, in their own words, “white supremacy.” As Solomon argues, Briggs was also deeply committed to the principle of self-determination for peoples of African descent. Like Garvey, he believed that Africans, both in Africa and throughout the diaspora, had not only the right but the duty to govern themselves (Solomon 1997). Briggs was suspicious of the Socialist Party and more generally of the social democracy of the Second International; as late as 1921 the ABB still was promoting a program that had elements of black national- ism even as the organization’s leadership was moving closer to the representatives of Lenin’s revolution within the United States (Solomon 1997). Eventually Briggs joined the Communist Party for reasons similar to Haywood’s. As Briggs himself put it: “I en- tered simply because the party had a program, even [though] not written, . . . on the Negro field; because of the solution of the na- tional question in the Soviet Union, and because I was confident that the American party in time would take its lead on that ques- tion from its Soviet party, which is what it eventually did” (Dawson 2001, 182). A significant aspect of Briggs’s comment, one borne out by the historical record, is his lack of confidence in the Ameri- can communists. He knew well that American socialism, whether of the Socialist Party type or the Leninist variety, was at best skep- tical of how important the struggle for racial justice, let alone black liberation, would be to radical organizing in the United States. Briggs was counting on the international communist movement to force the American party to treat blacks’ struggle as one with revo- lutionary potential in its own right. As noted earlier, during this period some of the most savage pogroms ever launched were directed against black communities. Many blacks were extraordinarily angry—including black veter- ans of World War I—and were at a point at which militant action seemed preferable to doing nothing. Blacks were also looking for an organizational base and allies. The only two games in town for black radicals (besides the small ABB) were the CPUSA and Gar- vey’s UNIA. As would happen to a later generation, many of these early and critical black Marxists eventually would be pushed out of the organizational mainstream of the left precisely because of their views on black liberation and the national question, and spe- cifically their belief that the black struggle represented a revolu- tionary effort in its own right. Richard Rorty argued, “The Communist Party of the United States (CPUSA) was of very little importance to the political life of our country” (Rorty 1998, 44). That is certainly a plausible argument for American politics as a whole from 1930 on, but it does not capture the reality of black politics between the 1920s and 1940—until the CPUSA decided to sacrifice much of its good- will among African Americans and its hard-won gains to the Soviet- mandated false unity that emphasized working with racist and liberal whites who were offended by the occasionally racially militant practices of the CPUSA. Even though black leftists were increasingly at odds with the party over its stance toward orga- nizing blacks, the CPUSA remained the main organizational form that black leftists worked within during this period. While not the only Marxist influence on black radicalism, the CPUSA did have hegemonic organizational influence on the black left before World War II. The third path was not followed, and the Socialist Party (and social democrats more generally) provided little real competition for black support even during the early years of the CPUSA. Communist Party work among blacks had stagnated during the 1920s due to the CPUSA’s white-dominated leadership crack-ing down on organizing aimed at blacks. The dominant faction of the white leadership furiously opposed special status for Afri- can Americans or work among African Americans. Many in the leadership did not see the black movement as central to leftist or- ganizing, let alone as a revolutionary movement in its own right. Black cadres argued about the best way to raise the prominence of work among blacks, with Haywood and Briggs embracing a “black nation” thesis, and others, including Haywood’s brother, disagreeing. In 1922 black communists were attacked by the head of the Workers Party (the CPUSA’s precursor) for protesting separate seating for black delegates to a Farmer-Labor Party con- vention in Chicago. Indeed, some Virginia blacks were purged for lacking the “qualifications” to be communists—they were consid- ered too petty bourgeois, since they kept raising the question of racism within working-class organizations and meetings, and there- fore were guilty of dividing the working class. It was even rec- ommended that the entire “colored branch be dismissed” (Harris 1989, 148). As early as 1924, just as the party was taking its mod- ern form, the main leadership faction refused to publicly demand that its members support full equality for blacks within the labor movement (Solomon 1997). Further, the Harlem branch was con- sidered to be a den of nationalists—much the way the Socialist Party’s Harlem branch had been viewed by its leadership. Not surprisingly, given this view of the black struggle and suspicion of at least some of the leading black cadres, black cadres’ advice about how to organize the American Negro Labor Congress—particularly their advice that whites should not play the leading organizing role—was ignored. The result was the disaster that the black cad- res had predicted, because blacks were suspicious toward whites after the great wave of antiblack pogroms that occurred between 1919 and 1923 and were understandably reluctant to join an orga- nization dominated by whites. Finally, the dominant faction, led by Jay Lovestone, rejected organizing in the South—where the great majority of African Americans still resided—labeling the region as backward and not fit for organizing (Solomon 1997). Before 1923 there was a seemingly viable and vibrant nationalist alternative in the Universal Negro Improvement Association, but after the decline of the Garvey movement organizational options for black radicals were limited throughout much of the 1920s. By the late 1920s, however, black cadres in Moscow working with the Communist International, the Comintern, were able to win a mandate for a resolution on a black nation. Ironically, the first version of the resolution, in 1928, was close to the formula- tions of many black-power-era groups such as the Black Panthers, as well as individuals such as Malcolm X. It called for support for self-determination for African Americans—the ability for blacks to be able to collectively determine their political relationship to the United States–without necessarily arguing for the existence of a black nation. The 1932 resolution was much closer to the posi- tion eventually embraced by hard-core black nationalists such as the Nation of Islam and black-power-era groups such as the Republic of New Africa, which specified a black nation based in the South.
University K
The university can be retooled 
Moten and Harney 13 (Stefano Harney & Fred Moten, Moten is UC Riverside Department of English professor and Harney is Professor of Strategic Management Education, “The Undercommons: Fugitive Planning & Black Study: Stefano Harney and Fred Moten”, 2013) CJun
“To the university I’ll steal, and there I’ll steal,” to borrow from Pistol at the end of Henry V, as he would surely borrow from us. This is the only possible relationship to the American university today. This may be true of universities everywhere. It may have to be true of the university in general. But certainly, this much is true in the United States: it cannot be denied that the university is a place of refuge, and it cannot be accepted that the university is a place of enlightenment. In the face of these conditions one can only sneak into the university and steal what one can. To abuse its hospitality, to spite its mission, to join its refugee colony, its gypsy encampment, to be in but not of – this is the path of the subversive intellectual in the modern university. Worry about the university. This is the injunction today in the United States, one with a long history. Call for its restoration like Harold Bloom or Stanley Fish or Gerald Graff. Call for its reform like Derek Bok or Bill Readings or Cary Nelson. Call out to it as it calls to you. But for the subversive intellectual, all of this goes on upstairs, in polite company, among the rational men. After all, the subversive intellectual came under false pretenses, with bad documents, out of love. Her labor is as necessary as it is unwelcome. The university needs what she bears but cannot bear what she brings. And on top of all that, she disappears. She disappears into the underground, the downlow lowdown maroon community of the university, into the undercommons of enlightenment, where the work gets done, where the work gets subverted, where the revolution is still black, still strong. What is that work and what is its social capacity for both reproducing the university and producing fugitivity? If one were to say teaching, one would be performing the work of the university. Teaching is merely a profession and an operation of that onto-/auto-encyclopedic circle of the state” that Jacques Derrida calls the Universitas. But it is useful to invoke this operation to glimpse the hole in the fence where labor enters, to glimpse its hiring hall, its night quarters. The university needs teaching labor, despite itself, or as itself, self-identical with and thereby erased by it. It is not teaching that holds this social capacity, but something that produces the not visible other side of teaching, a thinking through the skin of teaching toward a collective orientation to the knowledge object as future project, and a commitment to what we want to call the prophetic organization. But it is teaching that brings us in. Before there are grants, research, conferences, books, and journals there is the experience of being taught and of teaching. Before the research post with no teaching, before the graduate students to mark the exams, before the string of sabbaticals, before the permanent reduction in teaching load, the appointment to run the Center, the consignment of pedagogy to a discipline called education, before the course designed to be a new book, teaching happened. The moment of teaching for food is therefore often mistakenly taken to be a stage, as if eventually one should not teach for food. If the stage persists, there is a social pathology in the university. But if the teaching is successfully passed on, the stage is surpassed, and teaching is consigned to those who are known to remain in the stage, the sociopathological labor of the university. Kant interestingly calls such a stage “self-incurred minority.” He tries to contrast it with having the “determination and courage to use one’s intelligence without being guided by another.” “Have the courage to use your own intelligence.” But what would it mean if teaching or rather what we might call “the beyond of teaching” is precisely what one is asked to get beyond, to stop taking sustenance? And what of those minorities who refuse, the tribe of moles who will not come back from beyond (that which is beyond “the beyond of teaching”), as if they will not be subjects, as if they want to think as objects, as minority? Certainly, the perfect subjects of communication, those successfully beyond teaching, will see them as waste. But their collective labor will always call into question who truly is taking the orders of the enlightenment. The waste lives for those moments beyond teaching when you give away the unexpected beautiful phrase – unexpected, no one has asked, beautiful, it will never come back. Is being the biopower of the enlightenment truly better than this? Perhaps the biopower of the enlightenment knows this, or perhaps it is just reacting to the objecthood of this labor as it must. But even as it depends on these moles, these refugees, it will call them uncollegial, impractical, naive, unprofessional. And one may be given one last chance to be pragmatic – why steal when one can have it all, they will ask. But if one hides from this interpellation, neither agrees nor disagrees but goes with hands full into the underground of the university, into the Undercommons – this will be regarded as theft, as a criminal act. And it is at the same time, the only possible act. In that undercommons of the university one can see that it is not a matter of teaching versus research or even the beyond of teaching versus the individualisation of research. To enter this space is to inhabit the ruptural and enraptured disclosure of the commons that fugitive enlightenment enacts, the criminal, matricidal, queer, in the cistern, on the stroll of the stolen life, the life stolen by enlightenment and stolen back, where the commons give refuge, where the refuge gives commons. What the beyond of teaching is really about is not finishing oneself, not passing, not completing; it’s about allowing subjectivity to be unlawfully overcome by others, a radical passion and passivity such that one becomes unfit for subjection, because one does not possess the kind of agency that can hold the regulatory forces of subjecthood, and one cannot initiate the auto-interpellative torque that biopower subjection requires and rewards. It is not so much the teaching as it is the prophecy in the organization of the act of teaching. The prophecy that predicts its own organization and has therefore passed, as commons, and the prophecy that exceeds its own organization and therefore as yet can only be organized. Against the prophetic organization of the undercommons is arrayed its own deadening labor for the university, and beyond that, the negligence of professionalization, and the professionalization of the critical academic. The undercommons is therefore always an unsafe neighborhood. 
Afropess
Social Death Analysis is incomplete
Barlow 16 (Michael A Barlow, graduated in 2016 with a Bachelors degree in Sociology from United States Military Academy at West Point in West Point, NY, “Addressing Shortcomings in Afro-Pessimism”, http://www.inquiriesjournal.com/articles/1435/2/addressing-shortcomings-in-afro-pessimism, 2016) CJun
While the ontological state of Black social death is an important concept for resistance scholars to understand, the typical advocacy of complete societal pessimism in response to that ontological arrangement is incomplete at best. Many in Afro-Pessimism use the basis of social death to determine the question of Black political orientation in a way that is problematic. This is not to say that social death theorization is not important, but that there is a vital distinction that needs to be made both in terms of its application toward traditional political processes and ensembles of Blackness. Frank Wilderson, Associated Professor of African-American Studies and Drama at the University of California-Irvine, is quite possibly the leading Afro-Pessimist scholar. He concludes his discussion of social death by advocating for one to “embrace its disorder, its incoherence, and allow oneself to be elabo­rated by it if, indeed, ones politics are to be underwritten by a desire to take down this country” (2007). In summary, his application of social death is used as a reason why Black life cannot be oriented at any level of meaningful production within society. While Wilderson is correct that the material labor and symbolic currency born out of Blackness will always be consumed by whiteness, his conclusion is paradoxical at some level. If humanism is the grammar by which civil society determines the register of subjectivity, why then is that matrix appropriate in determining the state of Black life, if Black life is inherently the position of what is incommunicable? If social death theory’s application is one that concludes an impossibility of meaningful Black productivity, then Afro-Pessimism becomes nothing but a body of literature that echoes the same sentiments as those who would understand Black life as a state of nothingness in plain racist terms. Understanding Black ontology should definitely involve an understanding of the social deadness of the Black subject in relation to society, but it should not be used as the standard to measure internal liberation. The distinction here is important because too often Afro-Pessimists scholars like Wilderson conceptualize Black resistance as a singular orientation toward society. Indeed their work is important to understand the manner in which society operates upon Black subjects, but it is insufficient to describe an ethic that allows for the pursuit of meaning within Blackness itself. In this regard, scholars should understand Black resistance as occurring on two different levels: the ontological and the intra-ontological. The distinction being made is between the ontological state of Blackness as determined outside of humanity proper versus the life within the ontological state of Blackness as understood through social death. If social death is the state of the Black, what then speaks to the state of the Black amongst Blacks? It would be a mistake on the part of any scholar to concern themselves with one and not the other. This paper uses the term intra-ontology in reference to the varying ontologies within social death. This is the Black among Blacks. These are those spaces within Blackness that only the Black can ever understand or occupy. Though they exist outside of the production of the human (within the category of social death), there are Black affektual politics that have been with the slave since the ship. These are the emotional and spiritual ontologies within Blackness that connected slaves of different lands, languages, and religions into one community. Black intra-ontology can never achieve the plane of recognition because it can only be understood within Blackness, which by definition is the position of social death, but those affektual spirits and emotions ought not be neglected. Social death should guide Black resistance strategy in understanding the position of the Black within civil society, but it speaks not to the arrangement of Black intra-ontological questions. If this is measured by social death it only produces a cycle of endless internal psychic violence because the Black would only be met with the discovery of a violent reality of its existence through affirmations of social death. Intra-ontological resistance must not be a question of how the world understands Blackness, because the position of the slave is one that cannot be articulated in terms of hegemony. If it is so that the Black inherently experiences the world through a different ontological register, then measures of Black liberation cannot be articulated through the lens of humanist grammars. Jared Sexton, the Director of the African-American Studies School of Humanities at the University of California-Irvine, is another leading scholar in Afro-pessimism. He explains that there is indeed social life that exists within social death. There are many that condemn the invocation of social death as overly pessimistic, but “this acceptance or affirmation is active; it is a willing or willingness, in other words, to pay whatever social costs accrue to being black, to inhabiting blackness, to living a black social life under the shadow of social death. This is not an accommodation to the dictates of the antiblack world” (Sexton 2010). This is to say that it is indeed possible to both affirm the state of social death and actively pursue the social life that exists within Blackness. This is not the typical critique of social death, but rather it is a necessary specification of the social life within social death that Sexton speaks. Social death is adequate in terms of measuring the ontological state of the human versus the Black, but a different rubric is required in mapping social life within social death. One such rubric is fleshly politics. This concepts derives from the plantation in regards to the manner in which slaves would temporarily reclaim and weaponize their bodies as a site of political protest against their state of enslavement. Fleshy politics is an example of an appropriate rubric for measuring liberation within intra-ontological politics because these bodily resistances surely did not change the physical state of enslavement, but it did immeasurable good for the mental and psychological state of those in the master’s cage. Alternate orientations to the flesh “excavates the social (after)life of these categories: it represents racializing assemblages of subjection that can never annihilate the lines of flight, freedom dreams, practices of liberation, and possibilities of other worlds” (Weheliye 2014). In contrast to Wilderson’s line of flight away from bodily coding, it is important to reclaim the atrocity of the flesh as a means of agency within capture through the remapping of whiteness. The enslaved female flesh was the site of great violence, but there is a false “dichotomy between the material/political and the personal, in large measure [because even though the] body, so deeply personal, is also a political arena. Their work has demonstrated the extent to which women's bodies were unique sites of domination under slavery” (Camp 2002). Though the body was in the possession of the slave master, the enslaved found personal meaning in its temporary recapture in fleshliness which satisfied an innate desire for selfhood. The illegality of using the flesh as a site of pleasure became a political counter-investment. While conventional Afro-Pessimist would argue that this personal orientation does nothing in terms of the ontological position within Blackness, the personal victory the enslaved experiences as a result of that temporary reclamation is meaningful in both psychological and emotional terms. This is important because if there is never room for personal liberation, and Black resistance is only understood in terms of material questions within civil society, it reproduces the same sacrificial logic that social death explains. Resistance strategies that only take meaning in notions of full agency are recipes for failure because these only measure Black liberation on the register of civil society which can never grapple with the inherent confine in which Black life exists. To take the conclusion of the previous section and use the call from intra-ontological liberation as a justification for the ontological state of Blackness would be a violent imposition of whiteness. The arrangement of Blackness as an ontological question versus Blackness as an intra-ontological question is a criminalization of Black thought. The two are not mutually exclusive, nor should one be viewed as a sufficient substitute for the other. Instead, they are complimentary; they are necessary components to the assemblage of Black resistance strategy. While the importance of a conception of personal liberation is addressed above, the ontological position of Blackness within civil society is a dilemma that must be also be carefully addressed. There is a needed balance between the two because one measure can easily violate the other. At no point should the ontological state of Blackness within social death must not be affirmed in pursuit of intra-ontological freedom. This topic is one of great complexity. If the Black isolates a subject position that is not a subject position, is political liberation possible? This is where the theorization of social death should primarily direct Black political strategy as understood through the lens of conventional Afro-Pessimism.
Ontology is NOT fixed
Gordon 15 --- Lewis, Afro-Jewish philosopher, political thinker, educator, and musician, Professor at the University of Connecticut in Philosophy and Africana Studies, European Union Visiting Chair in Philosophy; Nelson Mandela Visiting Professor of Politics and International Studies at Rhodes University, South Africa; and Chairman of the Frantz Fanon awards committees of the Caribbean Philosophical Association, transcribed from https://youtu.be/UABksVE5BTQ, presenting and discussing his book “What Fanon Said” Transcribed from 123:00-142:15 by Marcel/Donnie 
The first thing to bear in mind you may wonder why in the beginning of the talk I talked about philosophical anthropology. And many people when they are trying to talk about social change they never think about what a human being is and this is something Fanon pays attention to. Many people want to have closed conceptions of human beings because then human beings can be predicable. In fact, in fanons writing he gave an example. One of the problems is that when he would walk in reason seems to walk out. One problem we have to bear in mind when we try to look at the question of human beings in terms of rigid closed systems is that we often are trying to get as a model of how we work as theorists on issues of social change that are actually based on what we can call law like generalizations. Now what is a law like generalization? It is when you make sure that whatever you say has no contradiction down the line. So if you are to say this much [gestures with hand] the next stage must be consistent with that, and the next stage until you are maximally consistent. Do you get that? But here is the problem – and I can just put it in a nut shell- nobody, nobody in this room would like to date, be married to, or be a best friend with a maximally consistent person. You know what that is. Its hell. And this tells you something, because if somebody where maximally consistent, you know what you would say that person is not reasonable. And we have a person here who does work on Hegel that can point out this insight, that a human being has the ability to evaluate rationality. Now why is that important? Because you see the mistake many of us make is many of us want to push the human being into that maximized law like generalization model. So when we think about our philosophical anthropology, some people, our question about intersectionality for instance, what some people don’t understand is nowhere is there ever a human being who is one identity. People talk about race – do you ever really see a race walking? You see a racialized man or woman, or transman or transwoman. Do you ever see a class walking? Class is embodied in flesh and blood people. And we can go on and on. So if we enrich our philosophical anthropology we begin to notice certain other things. And one of the other things we begin to realize is that we commit a serious problem when we do political work. And the problem is this. The question about Wilderson for instance. There is this discussion going on (and allot of people build it out of my earlier books). I have a category I call, as a metaphor, an antiblack world. You notice an indefinite article – an anti-black world. The reason I say that is because the world is different from an anti-black world. The project of racism is to create a world that would be completely anti-black or anti-woman. Although that is a project, it is not a fait accompli. People don’t seem to understand how recent this phenomenon we are talking about is. A lot of people talk about race they don’t even know the history of how race is connected into theonaturalism. How, for instance, Andalucia and the pushing out of the Moors. The history of how race connected to Christianity was formed. A lot of people don’t understand – from the standpoint of a species whose history is 220,000 years old, what the hell is 500 years? But the one thing that we don’t understand to is we create a false model for how we study those last 500 years. We study the 500 years as if the people who have been dominated have not been fighting and resisting. Had they not been fighting and resisting we wouldn’t be here. And then we come into this next point because you see the problem in the formulation of pessimism and optimism is they are both based on forecasted knowledge, a prior knowledge. But human beings don’t have prior knowledge. And in fact – what in the world are we if we need to have guarantees for us to act. You know what you call such people? Cowards. The fact of the matter is our ancestors – let’s start with enslaved ancestors. The enslaved ancestors who were burning down those plantations, who were finding clever ways to poison their masters, who were organizing meetings for rebellions, none of them had any clue what the future would be 100 years later. Some had good reason to believe that it may take 1000 years. But you know why they fought? Because they knew it wasn’t for them. One of the problems we have in the way we think about political issues is we commit what Fanon and others in the existential tradition would call a form of political immaturity. Political immaturity is saying it is not worth it unless I, me, individually get the payoff. When you are thinking what it is to relate to other generations – remember Fanon said the problem with people in the transition, the pseudo postcolonial bourgeois – is that they miss the point, you fight for liberation for other generations. And that is why Fanon said other generations they must have their mission. But you see some people fought and said no I want my piece of the pie. And that means the biggest enemy becomes the other generations. And that is why the postcolonial pseudo-bourgeoisie they are not a bourgeoisie proper because they do not link to the infrastructural development of the future, it is about themselves. And that’s why, for instance, as they live higher up the hog, as they get their mediating, service oriented, racial mediated wealth, the rest of the populations are in misery.  The very fact that in many African countries there are people whose futures have been mortgaged, the fact that in this country the very example of mortgaging the future of all of you is there. What happens to people when they have no future?  It now collapses the concept of maturation and places people into perpetual childhood. So one of the political things – and this is where a psychiatrist philosopher is crucial – is to ask ourselves what does it mean to take on adult responsibility. And that means to understand that in all political action it’s not about you. It is what you are doing for a world you may not even be able to understand. Now that becomes tricky, because how do we know this? People have done it before. There were people, for instance, who fought anti-colonial struggles, there are people (and now I am not talking about like thirty or forty years ago, I am talking about the people from day one 17th 18th century all the way through) and we have no idea what we are doing for the 22nd century. And this is where developing political insight comes in. Because we commit the error of forgetting the systems we are talking about are human systems. They are not systems in the way we talk about the laws of physics. A human system can only exist by human actions maintaining them. Which means every human system is incomplete. Every human being is by definition incomplete. Which means you can go this way or you can go another way. The system isn’t actually closed. How do we know it? The reason we are seeing all of this brutality in the world today is because the systems are breaking down. If the systems were working they wouldn’t have to worry. You know how have an effective system? You make people mentally be their own prisoners. IF the system were really working, you wouldn’t have to have the police because you all would do it for them. It’s the very fact that the system is breaking down that we are seeing heightened brutality. The problem with heightened brutality is that it is not sustainable. There are studies, for instance, if you look at a paper called Mr. Y, done by the military advisors in this country. They argue that using military force to maintain the United States is not sustainable. They argue what is sustainable is for a nation to learn to be good citizens in the world. Which means it has to build up its infrastructure, education, human relations, it has to deal with the ecology, the environment, all of those things. And this is what many people are learning all over the world. And so one of the things we have to bear in mind then is this: when we begin to engage in these struggles we have to understand how we have to think differently. If we look at neoconservativism, they want to take us back to the 17th century, Hobbseianism, its all about order, control. That is what you are seeing in the streets right now, here in this country, and Latin America, and some parts of Europe. And then you have neoliberalism. Neoliberalism wants to have free markets and at the same time it wants to create a unique form of vulnerability which it places through 19th century thought which is that you are supposed to look at yourself as an individual. Neoliberals say that they don’t believe in group rights, only individual rights. Now you know what an individual is when you are dealing with a government or society. An individual is simply a vulnerable being.  So in effect, that conception of rights is to ensure you have a population that’s completely vulnerable to the domination of the system. Now the problem is, many people when they respond to neo-conservatism and neo-liberalism, attack it through being anti-globalism. Because we’ve got neo-conservative globalism and neo-liberal globalism. So what they do is abrogate, they give up the concrete levels in which people can build alternative ways of imagining a global future. Now, here’s the thing. On neo-liberalism, the idea is to make you forget the 20th century. Why? The 20th century was the age of revolution. They want you to think 19th, 18th, and 17th century. And then they tell you every revolutionary effort in the 20th century failed and this is where Fanon is interesting. Because you see, he brings an insight that you need to understand the concept of failure differently. And I’ll give an example. A lot of things that I’ve worked with, in groups that I’ve worked with, communities where we work together, every time we have a project, we always had people and somebody who says “don’t do that.” And you’ll say “why?” And they’ll say “we tried.” You see where I’m getting at? If I couldn’t do it, nobody could do it. But what they don’t understand is that their failure already started setting the conditions for a new kind of relation. When I was president of the Caribbean Philosophical Association I went and lectured in nearly every country in which there were slaves, to deal, in 2008, with the end of the British Atlantic slave trade. If you hear the popular histories, you’ll hear that “slave revolts failed.” The crappy history you have is that one day a group of people in England, in France, in Denmark said “you know, slavery is a really bad thing, let us get rid of it.” Now that is not the actual history, everywhere I went and looked at the archives and local history, every single instance, there was a slave revolt. Every single one --- the Sharpe Rebellion in Jamaica is what led to the question of getting rid of the Atlantic Slave Trade. If you look at Denmark, if you look among the Dutch, the Dutch, had a much larger slave trade, the British were pirates, they took it over. And when you go look at history, and I’ll give you an example, a lot of y’all don’t know that Denmark had a big, had a whole colonial structure. And if you go to Copenhagen, you’ll see a statute of a man, I forget his name, a governor, and it says “freed the slaves.” Okay? Now, you go to St. Martin you’ll get the real story, here is the story. It always boggles my mind how slavery functions, they had the fort, and they had enslaved people bring the supplies and everything into the fort. It also boggles my mind that slave masters had slaves cook for them, but anyways, the people would come in and deliver supplies and one morning the governor woke up and outside the entire fort, it was surrounded by black enslaved people wearing white. You better watch out when you see some Africans wearing white. They have machetes, pitchforks and they just looked at the fort. The governor looked out and said “disband,” and they just stood there. And then he said, he ordered to aim the guns to them, “disband or we’ll shoot.” And the people stood, and then he ordered “fire.” And none of the guns worked, because every day they came in they replaced gunpowder with sand. And then you know what he said? “Well now you’re all free.” The thing about Danes is that they were all Lutherans, their law was the governor’s law, and if he says you’re free, you’re free. And now, those islands were not of use to the Danes and there was a period of equality, rights, and they sold the islets to the United States that implemented segregation and all kinds of other things, but the point is different. The point is you have one history where it says he freed the slaves, and then the actual history where the slaves freed themselves. Nowhere in history, this is the Fanonian point, nowhere in history, any kind of domination, not just enslaved communities, we’re talking about structural violence of many kinds, and people talk about, for instance: Who created the women’s movement? The answer is women, and men, but mostly women, who cared about their liberation. We are able to look at the world different because women fought. It’s not that they sat down and said “treat me better.” They got up and went out in the streets. Every instance of anyone doing political activism really works. The error people make is that they think just because in the past, there were, so called “overcome” rebellions, they don’t realize that rebellions change the conditions. And thus there is no such thing, this is why I brought in the Fanon example, he didn’t fight with the presumption he would win, he fought because he had to. And why did he have to? It wasn’t in the sense of self-defense, he had to precisely because he knew it was the right thing to do. Real political work is about doing what is necessary when an understanding because it should be done and it’s not about you. If we come to the concrete levels, you need to argue, look closely at what you’re doing, if it’s going to be action beyond you, you know what you call that? If it’s only about you, it’s not only narcissism and selfishness, and even hate, but if it’s about those that transcend you, if you are not the reason, but because it’s right and for subsequent generations, what do you call if when you really do something for others? The word, and it connects to the revolutionary force that you see in the entirety of the black radical tradition, is a word that may sound corny, but it’s true, the word is love. There’s a difference in political work connected to love because its purpose is to make grow, and to make happen that which is absent. Love and power, in that sense, works. 
Blackness is not stateless
Moten 13. Fred, professor at UC Riverside, “The Subprime and the beautiful,” African Identities, Volume 11, Issue 2, pg. 237-245, July 3, 2013
To say that we have something (only insofar as we relinquish it) is to say that we come from somewhere (only insofar as we leave that place behind). Genesis is dispersion; somewhere is everywhere and nowhere as the radical dislocation we enact, where we stay and keep on going, before the beginning, before every beginning, and all belonging, in undercommon variance, in arrivance and propulsion, in the flexed load of an evangelical bridge, passed on this surrepetitious vamp, here. If you need some, come on, get some. We come from nothing, which is something misunderstood. It’s not that blackness is not statelessness; it’s just that statelessness is an open set of social lives whose animaterialized exhaustion remains as irreducible chance. Statelessness is our terribly beautiful open secret, the unnatural habitat, and habitus of analytic engines with synthetic capacities. Preservation is conditional branching, undone computation (tuned, forked, tongued), improvisation and, what it forges, digital speculation beyond the analogical or representational or calculative reserve. Critique – for example, the deciphering of the fundamental discursive structures that (de)form Western civilization – is part of its repertoire but it must always be kept in mind that cryptanalytic assertion has a cryptographic condition of possibility. Robinson’s movement within and elucidation of the open secret has been a kind of open secret all its own. For a long time, before its republication in 2000, Black Marxism circulated underground, as a recurrent seismic event on the edge or over the edge of the university, for those of us who valorized being on or over that edge even if we had been relegated to it. There, at least, we could get together and talk about the bomb that had gone off in our heads. Otherwise we carried around its out, dispersive potenza as contraband, buried under the goods that legitimate parties to exchange can value, until we could get it to the black market, where (the) license has no weight, and hand it around out of a suitcase or over a kitchen table or from behind a makeshift counter. Like Pryor (1994) said: ‘I got some shit, too . . . you respect my shit and I’ll respect yours’. Maybe there is some shit in the back of our cars that we don’t even know about. Certainly, this smuggled cargo would be cause for optimism, even against the grain of our constant, clear-eyed vigilance, even against the general interdiction – the intellectual state of emergency – enforced when we emphysemically authorize ourselves to speak of the spirit of the age. That spirit marks the scene in which the etiolation of black studies in the name of critique is carried out by way of our serial flirtation with forgetting our own animation, the collective being that is more precisely understood as being-in-collection insofar as the latter term denotes a debt that is not only incalculable but also subprime. Therefore, by way of the brilliant black light in Frank B. Wilderson’s Afro-pessimistic sound – which materializes, in an investigation of black being, the most rigorous instance of this fatal but necessary proximity to oblivion – I’d like to consider what it is (again and again) to lose a home. This is Wilderson (2007): Slavery is the great leveler of the black subject’s positionality. The black American subject does not generate historical categories of entitlement, sovereignty, and immigration for the record. We are ‘off the map’ with respect to the cartography that charts civil society’s semiotics; we have a past but not a heritage. To the data-generating demands of the Historical Axis, we present a virtual blank, much like that which the Khosian presented to the Anthropological Axis. This places us in a structurally impossible position, one that is outside the articulations of hegemony. However, it also places hegemony in a structurally impossible position because – and this is key – our presence works back on the grammar of hegemony and threatens it with incoherence. If every subject – even the most massacred among them, Indians – is required to have analogs within the nation’s structuring narrative, and the experience of one subject on whom the nation’s order of wealth was built is without analog, then that subject’s presence destabilizes all other analogs (p. 31). Fanon writes, ‘Decolonization, which sets out to change the order of the world, is, obviously, a program of complete disorder’. If we take him at his word, then we must accept that no other body functions in the Imaginary, the Symbolic, or the Real so completely as a repository of complete disorder as the black body. Blackness is the site of absolute dereliction at the level of the Real, for in its magenitizing of bullets the black body functions as the map of gratuitous violence through which civil society is possible – namely, those bodies for which violence is, or can be, contingent. Blackness is the site of absolute dereliction at the level of the Symbolic, for blackness in America generates no categories for the chromosome of history and no data for the categories of immigration or sovereignty. It is an experience without analog – a past without a heritage. Blackness is the site of absolute dereliction at the level of the Imaginary, for ‘whoever says “rape” says Black’ (Fanon), whoever says ‘prison’ says black (Sexton), and whoever says ‘AIDS’ says black – the negro is a ‘phobogenic object’ (Wilderson, 2007, pp. 31–32). In the United States, whoever says ‘subprime debtor’ says black as well, a fact that leads, without too much turning, to the question of what a program of complete disorder would be. In any case, it is difficult to see how, in the impossibility that marks its ‘positionality’, the negation that is always already negated would carry out such a program. In conversation with the equally brilliant Saidiya Hartman, Wilderson takes care to point out that ‘obviously I’m not saying that in this space of negation, which is blackness, there is no life. We have tremendous life. But this life is not analogous to those touchstones of cohesion that hold civil society together’ (Hartman and Wilderson 2003, p. 187). What remains is some exploration of the nature of this antianalog, which is more accurately characterized as an ante-analog, an anticipatory project of celebration that pessimism must always disavow. Of course, celebration of what exceeds any analogy with the antisocial hostilities that comprise civil society is, by definition, antithetical to any agenda seeking integration in a civil society that, in any case, will have never survived such integration. On the other hand, precisely in the ongoing, undercommon instantiation of an already given, already integrated totality, celebration is an antiontological claim, an anteontological affiliation, a social and historical paraontology theorized in performance; it gives criticism breath while also being that to which criticism aspires. If ‘the tremendous life’ we have is nothing other than intermittent respite in what Hartman accurately calls the ravages and brutality of the last centuries, then feeling good about ourselves might very well be obscene. But what if there is something other than the phantasmatic object-home of inclusionist desire – which is rightly seen by Hartman simply to be the extension of those ravages and that brutality – to which we can appeal, to which we have always been appealing, in flight or, deeper still, in movement? Again, the question concerns the open secret, the kinetic refuge, of the ones who consent not to be a single being. The corollary question is how to see it and how to enjoy it. This is a question concerning resistance, which is not only prior to power but also, like power, is everywhere – as the mutual constitution of a double ubiquity that places the question of hegemony somewhere beside the point. The dark, mobile materiality of this ruptural, execonomic generality is a violence in the archive that only shows up by way of violence to the archive. Because I don’t want to kill anybody, because I want us to enjoy ourselves past the point of excess, I am violent in the archive. Because I am a thing seeing things, I am violence in the archive.
Alt kills black agency
Rogers 15 (Melvin L Rogers, Univeristy of California, “Ta-Nehisi Coates’s Wounded Attachment: Reflections on Between the World and Me”, https://www.academia.edu/14337627/Ta-Nehisi_Coatess_Wounded_Attachment_Reflections_on_Between_the_World_and_Me, 2015) 
There is, in this, a danger. When one conceptualizes white supremacy at the level of ontology, there is little room for one’s imagination to soar and one’s sense of agency is inescapably constrained. The meaning of action is tied fundamentally to what we imagine is possible for us. “The missing thing,” Coates writes, “was related to the plunder of our bodies, the fact that any claim to ourselves, to the hands that secured us, the spine that braced us, and the head that directed us, was contestable.” The body is one of the unifying themes of the book. It resonates well with our American ears because the hallmark of freedom is sovereign control over our bodies. This was the site on which slavery did its most destructive work: controlling the body to enslave the soul. We see the reconstitution of this logic in our present moment—the policing and imprisoning of black men and women. The reality of this colonizes not only the past and the present, but also the future. There can be no affirmative politics when race functions primarily as a wounded attachment—when our bodies are the visible reminders that we live at the arbitrary whim of another. But what of those young men and women in the streets of Ferguson, Chicago, New York, and Charleston—how ought we to read their efforts? We come to understand Coates’s answer to this question in one of the pivotal and tragic moments of the book—the murder of a college friend, Prince Jones, at the hands of the police. As Coates says: “This entire episode took me from fear to a rage that burned in me then, animates me now, and will likely leave me on fire for the rest of my days.” With his soul on fire, all his senses are directed to the pain white supremacy produces, the wounds it creates. This murder should not be read as a function of the actions of a police officer or even the logic of policing blacks in the United States. His account of this strikes a darker chord. What he tells us about the meaning of the death of Prince Jones, what we ought to understand, reveals the operating logic of the “universe”: She [referring to his mother] knew that the galaxy itself could kill me, that all of me could be shattered and all of her legacy spilled upon the curb like bum wine. And no one would be brought to account for this destruction, because my death would not be the fault of any human but the fault of some unfortunate but immutable fact of ‘race,’ imposed upon an innocent country by the inscrutable judgment of invisible gods. The earthquake cannot be subpoenaed. The typhoon will not bend under indictment. They sent the killer of Prince Jones back to his work, because he was not a killer at all. He was a force of nature, the helpless agent of our world’s physical laws. But if we are all just helpless agents of physical laws, the question might emerge again: What does one do? Coates recommends interrogation and struggle. His love for books and his journey to Howard University, “Mecca,” as he calls it, serve as sites where he can question the world around him. But interrogation and struggle to what end? His answer is contained in his incessant preoccupation with natural disasters. We might say, at one time we thought the Gods were angry with us or that they were moving furniture around, thus causing earthquakes. Now we know earthquakes are the result of tectonic shifts. Okay, what do we do with that knowledge? Coates seems to say: Construct an early warning system—don’t misspend your energy trying to stop the earthquake itself. There is a lesson in this: “Perhaps one person can make a change, but not the kind of change that would raise your body to equality with your countrymen…And still you are called to struggle, not because it assures you victory, but because it assures you an honorable and sane life.” One’s response can be honorable because it emerges from a clear-sightedness that leaves one standing upright in the face of the truth of the matter—namely, that your white counterparts will never join you in raising your body to equality. “It is truly horrible,” Coates writes in one of the most disturbing sentences of the book, “to understand yourself as the essential below of your country.” Coates’s sentences are often pitched as frank speech; it is what it is. This produces a kind of sanity, he suggests, releasing one from a preoccupation with the world being other than what it is. Herein lies the danger: Forget telling his son it will be okay. Coates cannot even muster a tentative response to his son; he cannot tell him that it may be okay. “The struggle is really all I have for you,” he tells his son, “because it is the only portion of this world under your control.” What a strange form of control. Black folks may control their place in the battle, but never with the possibility that they, and in turn the country to which they belong, may win. Releasing the book at this moment—given all that is going on with black lives under public assault and black youth in particular attempting to imagine the world anew—seems the oddest thing to do. For all of the channeling of James Baldwin, Coates seems to have forgotten that black folks “can’t afford despair.” As Baldwin went on to say: “I can’t tell my nephew, my niece; you can’t tell the children there is no hope.” The reason why you can’t say this is not because you are living in a dream or selling a fantasy, but because there can be no certain knowledge of the future. Humility, borne out of our lack of knowledge of the future, justifies hope. Much has been made of the comparison between Baldwin and Coates, owing largely to how the book is structured and because of Toni Morrison’s endorsement. But what this connection means seems to escape many commentators. In his 1955 non-fiction book titled Notes of a Native Son, Baldwin reflects on the wounds white supremacy left on his father: “I had discovered the weight of white people in the world. I saw that this had been for my ancestors and now would be for me an awful thing to live with and that the bitterness which had helped to kill my father could also kill me.” Similar to Coates, Baldwin was wounded and so was Baldwin’s father. Yet Baldwin knew all too well that the wounded attachment if held on to would destroy not the plunderers of black life, but the ones who were plundered. “Hatred, which could destroy so much, never failed to destroy the man who hated and this was an immutable law.” Baldwin’s father, as he understood him, was destroyed by hatred. Coates is less like Baldwin in this respect and, perhaps, more like Baldwin’s father. “I am wounded,” says Coates. “I am marked by old codes, which shielded me in one world and then chained me in the next.” The chains reach out to imprison not only his son, but you and I as well. There is a profound sense of disappointment here. Disappointment because given the power of the book, Coates seems unable to linger in the conditions that have given life to the Ta-Neisha Coates that now occupies the public stage. Coates’s own engagement with the world—his very agency—has received social support. Throughout the book he often comments on the rich diversity of black beauty and on the power of love. His father, William Paul Coates, is the founder of Black Classic Press—a press with the explicit focus of revealing the richness of black life. His mother, Cheryl Waters, helped to financially support the family and provided young Coates with direction. And yet he seems to stand at a distance from the condition of possibility suggested by just those examples. One ought not to read these moments above as expressive of the very “Dream” he means to reject. Rather, the point is that black life is at once informed by, but not reducible to, the pain exacted on our bodies by this country. This eludes Coates. The wound is so intense he cannot direct his senses beyond the pain. 
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Weigh impacts using expected value—magnitude times probability is possible for policy makers and balances thinking which solves errors. 
Harris & Bender 17 (John, Politico editor-in-chief, & Bryan, Politico national security editor. "Bill Perry Is Terrified. Why Aren't You?". Interview with Bill Perry, mathematician, engineer, businessman and former Secretary of Defense. Currently the Michael and Barbara Berberian Professor (emeritus) at Stanford University, with a joint appointment at the Freeman Spogli Institute for International Studies and the School of Engineering. He is also a senior fellow at Stanford University's Hoover Institution. He serves as director of the Preventive Defense Project. He is an expert in U.S. foreign policy, national security and arms control. In 2013 he founded the William J Perry Project (http://www.wjperryproject.org/), a non-profit effort to educate the public on the current dangers of nuclear weapons.  www.politico.com/magazine/story/2017/01/william-perry-nuclear-weapons-proliferation-214604)
Perry wishes more people were familiar with the concept of “expected value.” That is a statistical way of understanding events of very large magnitude that have a low probability. The large magnitude event could be something good, like winning a lottery ticket. Or it could be something bad, like a nuclear bomb exploding. Because the odds of winning the lottery are so low, the rational thing is to save your money and not buy the ticket. As for a nuclear explosion, by Perry’s lights, the consequences are so grave that the rational thing would be for people in the United States and everywhere to be in a state of peak alarm about their vulnerability, and for political debate to be dominated by discussion of how to reduce the risk. And just how high is the risk? The answer of course is ultimately unknowable. Perry’s point, though, is that it’s a hell of a lot higher than you think. Perry invites his listeners to consider all the various scenarios that might lead to a nuclear event. “Mathematically speaking, you add those all together in one year it is still just a possibility, not a probability,” he reckons. “But then you go out ten, twenty years and each time this possibility repeats itself, and then it starts to become a probability. How much time we have to get those possibility numbers lower, I don’t know. But sooner or later the odds are going to get us, I am afraid.” *** Almost uniquely among living Americans, Bill Perry has actually faced down the prospect of nuclear war before—twice. In the fall of 1962, Bill Perry was 35, father of five young children, living in the Bay Area and serving as director of Sylvania’s Electronic Defense Laboratories—driving his station wagon to recitals in between studying missile trajectories and the radius of nuclear detonations. Where he resided was not then called Silicon Valley, but the exuberance and spirit of creative possibility we now associate with the region was already evident. The giants then were Bill Hewlett and David Packard, men Perry deeply admired and wished to emulate in his own business career. The innovation engine at that time, however, was not consumer technology; it was the government’s appetite for advantage in a mortal struggle against a powerful Soviet foe. Perry was known as a star in the highly complex field of weapons surveillance and interpretation. So it was not a surprise, one bright October day, for Perry to get a call from Albert “Bud” Wheelon, a friend at the Central Intelligence Agency. Wheelon said he wanted Perry in Washington for a consultation. Perry said he’d juggle his schedule and be there the next week. “No,” Wheelon responded. “I need to see you right away.” Perry caught the red-eye from San Francisco, and went straight to the CIA, where he was handed photographs whose meaning was instantly clear to him. They were of Soviet missiles stationed in Cuba. For the next couple weeks, Perry would stay up past midnight each evening poring over the latest reconnaissance photos and help write the analysis that senior officials would present the next morning to President Kennedy. Perry experienced the crisis partly as ordinary citizen, hearing Kennedy on television draw an unambiguous line against Soviet missiles in this hemisphere and promising that any attack would be met with “a full retaliatory response.” But he possessed context, about the capabilities of weapons and the daily state of play in the crisis, that gave him a vantage point superior to that of all but perhaps a few dozen people. “I was part of a small team—six or eight people,” he recounted of those days 54 years earlier. “Half of them technical experts, half of them intelligence analysts, or photo interpreters. It was a minor role but I was seeing all the information coming in. I thought every day when I went back to the hotel it was the last day of my life because I knew exactly what nuclear weapons could do. I knew it was not just a lot of people getting killed. It was the end of civilization and I thought it was about to happen.” It was years later that Perry, like other more senior participants in the crisis, learned how right that appraisal was. Nuclear bombs weren’t only heading toward Cuba on Soviet ships, as Kennedy believed and announced to Americans at the time. Some of them were already there, and local commanders had been given authority to use them if Americans launched a preemptive raid on Cuba, as Kennedy was being urged, goaded even, by Air Force Gen. Curtis LeMay and other military commanders. At the same time, Soviet submarines were armed and one commander had been on the verge of launching them until other officers on the vessel talked him out of it. Either event would have in turn sent U.S. missiles flying. The Cuban Missile Crisis recounting is one of the dramatic peaks in “My Journey on the Nuclear Brink,” the memoir Perry published last fall. It is a book laced with other close calls—like November 9, 1979, when Perry was awakened in the middle of the night by a watch officer at the North American Aerospace and Defense Command (NORAD) reporting that his computers showed 200 Soviet missiles in flight toward the United States. For a frozen moment, Perry thought: This is it—This is how it ends. The watch officer soon set him at ease. It was a computer error, and he was calling to see whether Perry, the technology expert, had any explanation. It took a couple days to discover the low-tech answer: Someone had carelessly left a crisis-simulation training tape in the computer. All was well. But what if this blunder had happened in the middle of a real crisis, with leaders in Washington and Moscow already on high alert? The inescapable conclusion was the same as it was in 1962: The world skirting nuclear Armageddon as much by good luck as by skilled crisis management. Perry is part of a distinct cohort in American history, one that didn’t come home with the large-living ethos of the World War II generation, but took responsibility for cleaning up the world that the war bequeathed. He was a 14-year-old in Butler, Pennsylvania when he heard the news of the Pearl Harbor attack in a friend’s living room, and had the disappointed realization that the war might be over by the time he was old enough to fight in it. That turned out to be true—he was just shy of 18 at war’s end—a fact that places Perry in what demographers have called the “Silent Generation,” too young for one war but already middle-aged by the time college campuses erupted over Vietnam. Like many in his generation, Perry was not so much silent as deeply dutiful, with an understated style that served as a genial, dry-witted exterior to a life in which success was defined by how faithfully one met his responsibilities. Perry said he became aware, first gradually and over time profoundly, of the surreal contradictions of his professional life. His work—first at Sylvania and then at ESL, a highly successful defense contracting firm he co-founded in 1963—was relentlessly logical, analyzing Soviet threats and intentions and coming up with rational responses to deter them. But each rational move was part of a supremely irrational dynamic—“mutually assured destruction”—that placed the threat of massive casualties at the heart of America’s basic strategic thinking. It was the kind of framework in which policymakers could accept that a mere 25 million people dead was good news. Also the kind that in one year alone led the United States to produce 8,000 nuclear bombs. By the end, the Cold War left the planet with about 70,000 bombs (a total that is now down to about 15,500). “I think probably everybody who was involved in nuclear weapons in those days would see the two sides of it,” Perry recalls, “the logic of deterrence and the madness of deterrence, and there was no mistake, I think, that the acronym was MAD.” *** Perry has been at the forefront of a movement that he considers the sane and only alternative, and he has joined forces with other leading Cold Warriors who in another era would likely have derided their vision as naïve. In January 2007, he was a co-author of a remarkable commentary that ran on the op-ed page of the Wall Street Journal. It was signed also by two former secretaries of state, George Schulz and Henry Kissinger and by Sam Nunn, a former chairman of the Senate Armed Services Committee—all leading military hawks and foreign policy realists who came together to argue for something radical: that the goal of U.S. policy should be not merely the reduction and control of atomic arms, it should be the ultimate elimination of all nuclear weapons. This sounded like gauzy utopianism, especially bizarre coming from supremely pragmatic men. But Perry and the others always made clear they were describing a long-term ideal, one that would only be achieved through a series of more incremental steps. The vision was stirring enough that it was endorsed by President Obama in his opening weeks in office, in a March 2009 address in Prague. In retrospect, Obama’s speech may have been the high point for the vision of abolition. “A huge amount of progress was made,” recalled Shultz, now 93. “Now it is going in the other direction.” “We have less danger of an all-out war with Russia,” in Nunn’s view. “But we have more danger of some type of accident, miscalculation, cyber interference, a terrorist group getting a nuclear weapon. It requires a lot more attention than world leaders are giving it.” Perry’s goal now is much more defensive than it was just a few years ago—halting what has become inexorable momentum toward reviving Cold War assumptions about the central role of nukes in national security. More recently he’s added yet another recruit to his cause: California Governor Jerry Brown. Brown, now 78, met Perry a year ago, after deciding that he wanted to devote his remaining time in public service mainly to what he sees as civilization’s two existential issues, climate change and nuclear weapons. Brown said he became fixated on spreading Perry’s message after reading his memoir: He recently gave a copy to President Obama and is trying to bend the ear of others with influence in Washington. If Bill Perry has a gift for understatement, Brown has a gift for the theatrical. In an interview at the governor’s mansion in Sacramento, he wonders why everyone is not paying attention to his new friend and his warnings for mankind. “He is at the brink! At the brink! Not WAS at the brink—IS at the brink,” Brown exclaimed. “But no one else is.” A California governor can have more influence, at least indirectly, than one might think, due to the state’s outsized role in policy debates and the fact that the University of California’s Board of Regents helps manage some of the nation’s top weapons laboratories, which study and design nuclear weapons. Brown, who was a vocal critic in the 1980s of what he called America's "nuclear addiction," reviewed Perry's recent memoir in the New York Review of Books, and said he is determined to help his new friend spread his message. “Everybody is, 'we are not at the brink,' and we have this guy Perry who says we are. It is the thesis that is being ignored." Even if more influential people wake up to Perry’s message—a nuclear event is more likely and will be more terrible than you realize—a hard questions remains: Now what? This is where Perry’s pragmatism comes back into play. The smartest move, he thinks, is to eliminate the riskiest part of the system. If we can’t eliminate all nukes, Perry argues, we could at least eliminate one leg of the so-called nuclear triad, intercontinental ballistic missiles. These are especially prone to an accidental nuclear war, if they are launched by accident or due to miscalculation by a leader operating with only minutes to spare. Nuclear weapons carried by submarines beneath the sea or aboard bomber planes, he argues, are logically more than enough to deter Russia. The problem, he knows, is that logic is not necessarily the prevailing force in political debates. Psychology is, and this seems to be dictating not merely that we deter a Russian military force that is modernizing its weapons but that we have a force that is self-evidently superior to them. It is an argument that strikes Perry as drearily familiar to the old days. Which leads him the conclusion that the only long-term way out is to persuade a younger generation to make a different choice. His granddaughter, Lisa Perry, is precisely in the cohort he needs to reach. At first she had some uncomfortable news for her grandfather: Not many in her generation thought much about the issue. “The more I learned from him about nuclear weapons the more concerned I was that my generation had this massive and dangerous blind spot in our understanding of the world,” she said in an interview. “Nuclear weapons are the biggest public health issue I can think of.” But she has not lost hope that their efforts can make a difference, and today she has put her graduate studies in public health on hold to work full time for the Perry Project as its social media and web manager. “It can be easy to get discouraged about being able to do anything to change our course,” she said. “But the good news is that nuclear weapons are actually something that we as humans can control...but first we need to start the conversation.” It was with her help that Perry went on Reddit to field questions ranging from how his PhD in mathematics prepared him to what young people need to understand. “As a 90s baby I never lived in the Cold War era,” wrote one participant, with the Reddit username BobinForApples. “What is one thing today's generations will never understand about life during the Cold War?” Perry’s answered, as SecDef19: “Because you were born in the 1990s, you did not experience the daily terror of ‘duck and cover’ drills as my children did. Therefore the appropriate fear of nuclear weapons is not part of your heritage, but the danger is just as real now as it was then. It will be up to your generation to develop the policies to deal with the deadly nuclear legacy that is still very much with us.” For the former defense secretary, the task now is to finally—belatedly—prove Einstein wrong. The physicist said in 1946: “The unleashed power of the atom has changed everything save our modes of thinking and we thus drift toward unparalleled catastrophe.” In Perry’s view the only way to avoid it is by directly contemplating catastrophe—and doing so face to face with the world’s largest nuclear power, Russia, as he recently did in a forum in Luxembourg with several like-minded Russians he says are brave enough to speak out about nuclear dangers in the era of Putin. “We could solve it,” he said. “When you’re a prophet of doom, what keeps you going is not just prophesizing doom but saying there are things we do to avoid that doom. That’s where the optimism is.”

Prefer utilitarianism – the only ethical rubric is to maximize number of lives saved—solvency  defecits prove they default to a utilitarian logic
Greene 10 (Joshua, Associate Professor of the Social Sciences Department of Psychology Harvard University, Moral Psychology: Historical and Contemporary Readings, “The Secret Joke of Kant’s Soul”, www.fed.cuhk.edu.hk/~lchang/material/Evolutionary/Developmental/Greene-KantSoul.pdf) 
What turn-of-the-millennium science is telling us is that human moral judgment is not a pristine rational enterprise, that our moral judgments are driven by a hodgepodge of emotional dispositions, which themselves were shaped by a hodgepodge of evolutionary forces, both biological and cultural. Because of this, it is exceedingly unlikely that there is any rationally coherent normative moral theory that can accommodate our moral intuitions. Moreover, anyone who claims to have such a theory, or even part of one, almost certainly doesn't. Instead, what that person probably has is a moral rationalization.¶ It seems then, that we have somehow crossed the infamous "is"-"ought" divide. How did this happen? Didn't Hume (Hume, 1978) and Moore (Moore, 1966) warn us against trying to derive an "ought" from and "is?" How did we go from descriptive scientific theories concerning moral psychology to skepticism about a whole class of normative moral theories? The answer is that we did not, as Hume and Moore anticipated, attempt to derive an "ought" from and "is." That is, our method has been inductive rather than deductive. We have inferred on the basis of the available evidence that the phenomenon of rationalist deontological philosophy is best explained as a rationalization of evolved emotional intuition (Harman, 1977).¶ Missing the Deontological Point I suspect that rationalist deontologists will remain unmoved by the arguments presented here. Instead, I suspect, they will insist that I have simply misunderstood whatKant and like-minded deontologists are all about. Deontology, they will say, isn't about this intuition or that intuition. It's not defined by its normative differences with consequentialism. Rather, deontology is about taking humanity seriously. Above all else, it's about respect for persons. It's about treating others as fellow rational creatures rather than as mere objects, about acting for reasons rational beings can share. And so on (Korsgaard, 1996a; Korsgaard, 1996b).This is, no doubt, how many deontologists see deontology. But this insider's view, as I've suggested, may be misleading. The problem, more specifically, is that it defines deontology in terms of values that are not distinctively deontological, though they may appear to be from the inside. Consider the following analogy with religion. When one asks a religious person to explain the essence of his religion, one often gets an answer like this: "It's about love, really. It's about looking out for other people, looking beyond oneself. It's about community, being part of something larger than oneself." This sort of answer accurately captures the phenomenology of many people's religion, but it's nevertheless inadequate for distinguishing religion from other things. This is because many, if not most, non-religious people aspire to love deeply, look out for other people, avoid self-absorption, have a sense of a community, and be connected to things larger than themselves. In other words, secular humanists and atheists can assent to most of what many religious people think religion is all about. From a secular humanist's point of view, in contrast, what's distinctive about religion is its commitment to the existence of supernatural entities as well as formal religious institutions and doctrines. And they're right. These things really do distinguish religious from non-religious practices, though they may appear to be secondary to many people operating from within a religious point of view. In the same way, I believe that most of the standard deontological/Kantian self-characterizatons fail to distinguish deontology from other approaches to ethics. (See also Kagan (Kagan, 1997, pp. 70-78.) on the difficulty of defining deontology.) It seems to me that consequentialists, as much as anyone else, have respect for persons, are against treating people as mere objects, wish to act for reasons that rational creatures can share, etc. A consequentialist respects other persons, and refrains from treating them as mere objects, by counting every person's well-being in the decision-making process. Likewise, a consequentialist attempts to act according to reasons that rational creatures can share by acting according to principles that give equal weight to everyone's interests, i.e. that are impartial. This is not to say that consequentialists and deontologists don't differ. They do. It's just that the real differences may not be what deontologists often take them to be. What, then, distinguishes deontology from other kinds of moral thought? A good strategy for answering this question is to start with concrete disagreements between deontologists and others (such as consequentialists) and then work backward in search of deeper principles. This is what I've attempted to do with the trolley and footbridge cases, and other instances in which deontologists and consequentialists disagree. If you ask a deontologically-minded person why it's wrong to push someone in front of speeding trolley in order to save five others, you will getcharacteristically deontological answers. Some will be tautological: "Because it's murder!"Others will be more sophisticated: "The ends don't justify the means." "You have to respect people's rights." But, as we know, these answers don't really explain anything, because if you give the same people (on different occasions) the trolley case or the loop case (See above), they'll make the opposite judgment, even though their initial explanation concerning the footbridge case applies equally well to one or both of these cases. Talk about rights, respect for persons, and reasons we can share are natural attempts to explain, in "cognitive" terms, what we feel when we find ourselves having emotionally driven intuitions that are odds with the cold calculus of consequentialism. Although these explanations are inevitably incomplete, there seems to be "something deeply right" about them because they give voice to powerful moral emotions. But, as with many religious people's accounts of what's essential to religion, they don't really explain what's distinctive about the philosophy in question.
Predictions are good and predicting specific conflicts using analysis of particular motives and conditions empirically succeeds
Kristian S. Gleditsch 12, Department of Government, University of Essex & Peace Research Institute Oslo, and Michael D. Ward, Department of Political Science, Duke, “Forecasting is difficult, especially about the future: Using contentious issues to forecast interstate disputes,” Journal of Peace Research, 50(1) 17–31, Sage Journals
Our argument is that simply identifying inappropriate methods as the key source of the problem in forecasting conflict may give us the wrong diagnosis and lead us down less productive avenues. A more fundamental problem is models that provide a poor basis for forecasting by disregarding the motives for conflict to arise, or by only considering motives in a relatively superficial manner. Models that have been proposed for research on the democratic peace, notably the work of Russett & Oneal (2001), are primarily intended to examine whether certain characteristics of liberal institutions, such as democracy and trade, make conflict on average less likely relative to baseline risks of conflict. Although these approaches may be appropriate for testing the original propositions of interest, they essentially ignore the contentious issues that might cause states to resort to violence and instead treat these contentious issues as exogenous features, typically hidden inside a so-called ‘black box’ of the baseline risk of conflict. Our own initial foray into out-of-sample prediction for a state-level model indicates that spatial information about other conflict events can help to improve forecasts (see Ward & Gleditsch, 2002). Although this allows predictions of conflict to be conditional on other observed events rather than treating each conflict as an independent observation, the approach still ignores the issues over which such conflicts may have arisen initially.
Yes war.
Hoffman ’16 (Frank; Ph.D. in Strategic Studies, Senior Research Fellow in the Center for Strategic Research, Institute for National Strategic Studies, National Defense University, Washington, DC, researcher @ the Foreign Policy Research Institute, September 2016, Foresight into 21st Century Conflict: End of the Greatest Illusion, http://www.fpri.org/article/2016/09/foresight-21st-century-conflict-end-greatest-illusion/, accessed 9/29/16)
This piece examines the contours of tomorrow’s security environment. It briefly examines current conflict data and then generates insights on how changes in today’s environment could alter trends in future conflicts. It concludes with a summative forecast on the frequency and character of interstate and intrastate conflict as well as a set of judgments for the national security and policy community. This assessment examines the period between 2016 and 2035. The basic research issue which frames this effort involves defining trend data in interstate and intrastate conflicts and exploring how the contexts that influence trends of the last two decades might evolve. Despite commentary from numerous authors, according to at least three published institutional reports, current conflict levels are increasing, not decreasing. Moreover, battle-related deaths and other human costs of conflict are sharply up, not declining. Trends from the last 20 years appear to be in transition, which suggests that the cycles of history are once again in motion. Present near-term trends of increased frequency and ferocity of conflict could be reversed (if history is a guide), but one must explain the logic that will take events in a positive direction. In light of this information, the intelligence and analytical communities must develop an awareness of the geopolitical context that could evolve from a plausible evaluation of drivers in the near future and the potentially grave consequences that may emerge. Contrary to assumptions about linearity in past patterns, trends are not immutable, and they do not proceed in only one direction. Neither perpetual global peace nor persistent conflicts are preordained. Trends are the consequence of a dialectic between several variables; the most important of which have been either overlooked or ignored. Given the wide disparity of conclusions from divergent schools of thought, how should one evaluate the possibilities of an unknowable future? Few predicted the emergence of the Islamic State five years ago, and only one strategist, Colin Gray, foresaw Russia’s aggression into Ukraine. The national security policy community is best served by historically grounded and realistic forecasts instead of illusions that war will go away. In that vein, the following study examines the present and strives to explore the future to 2035. To examine the future, this paper identifies the trends or drivers that might cause crises and create demands for our Nation’s Armed Forces. Most scholars normally expect multiple drivers to cause war and are leery of mono-causality. Therefore, this article examines a total of seven possible drivers to assess possible changes over the forecast period and how they could impact the frequency or casualty levels in either interstate (between states) or intrastate wars (civil, ethnic and societal conflicts): - Geopolitical Competition - U.S. Engagement and Capacity Levels - Alliance Cohesion and Capacity - Peacekeeping Support - Democratic Governance - Resource Competition - Technological Diffusion The assessment section of this research project reviews these seven factors. The analysis shows that there are several reasons to think that both interstate and intrastate wars are more likely to occur and with greater consequences than many scholars had recently projected. The number of conflicts is again on the rise as both states and violent actors contend for influence and seek to establish their position. Contrary to optimistic depictions of the present international system, there are powers seeking to alter or undermine the existing order. Furthermore, the alliance system and military power that supported both strategic and conventional deterrence is weakening; there is no consensus supported by the authoritarian leaders in Beijing or Moscow about international norms; and competitors are certainly vying for influence in Asia, the Persian Gulf, and along Europe’s frontiers. History does not move continuously in one direction, and forecasts must examine history to identify key drivers and the conditions which influence the onset of wars. When this project was initiated, the study team hypothesized about the potential for increases in conflict. As this project concluded, the hypothesis was no longer a question but an operative fact. As the data shows, more violence is already occurring. Based on the analysis, the following forecast judgments were developed for consideration by the U.S. security policy community: Policy makers should be leery of prognostications about war going away. U.S. security requirements are not and should not be analytically tied to short-term trends like the ongoing number of conflicts. Interstate conflict is assessed as increasing in probability after an era in which it was very rare. While the likelihood of interstate war is rising, states will also find means short of war to compete for advantage that still produce adverse security implications for the United States. Non-state actors will exploit a broader set of military capabilities and are likely to exploit means that will produce higher degrees of violence and lethality. While interstate conflict may be infrequent, the proliferation of precision weapons and low-cost, smart munitions is likely to pose higher risks and greater casualties to U.S. forces.
Ext. Util Good
Util’s a pre-requisite to all other values.
Harris ’10 (Sam Harris 2010. CEO Project Reason; PHD UCLA Neuroscience; BA Stanford Philosophy.  The Moral Landscape: How Science Can Determine Human Values.”)
I believe that we will increasingly understand good and evil, right and wrong, in scientific terms, because moral concerns translate into facts about how our thoughts and behaviors affect the well-being of conscious creatures like ourselves. If there are facts to be known about the well-being of such creatures—and there are—then there must be right and wrong answers to moral questions. Students of philosophy will notice that this commits me to some form of moral realism (viz. moral claims can really be true or false) and some form of consequentialism (viz. the rightness of an act depends on how it impacts the well-being of conscious creatures). While moral realism and consequentialism have both come under pressure in philosophical circles, they have the virtue of corresponding to many of our intuitions about how the world works. Here is my (consequentialist) starting point: all questions of value (right and wrong, good and evil, etc.) depend upon the possibility of experiencing such value. Without potential consequences at the level of experience—happiness, suffering, joy, despair, etc. —all talk of value is empty. Therefore, to say that an act is morally necessary, or evil, or blameless, is to make (tacit) claims about its consequences in the lives of conscious creatures (whether actual or potential).I am unaware of any interesting exception to this rule. Needless to say, if one is worried about pleasing God or His angels, this assumes that such invisible entities are conscious (in some sense) and cognizant of human behavior. It also generally assumes that it is possible to suffer their wrath or enjoy their approval, either in this world or the world to come. Even within religion, therefore, consequences and conscious states remain the foundation of all values. 


1nc Advantage 
Copyright is applicable to anyone regardless of race.
UMT 23 — Unchained Music Team, mission to power independent music - as an independent artist or label, 2023(“Music Copyright 101,” Unchained Music, June 19th, Available Online at https://www.unchainedmusic.io/blog-posts/music-copyright-101#:~:text=The%20creator%20is%20generally%20the%20owner&text=This%20means%20that%20if%20a,automatically%20protected%20by%20copyright%20law., Accessed 07-13-2024) JM
Who owns a music copyright?
The creator is generally the owner
In general, the owner of a musical copyright is the original creator of the musical composition. This means that if a songwriter writes a new song, they are the initial copyright owner of that song.
The moment a musical composition is created and fixed in a tangible form (such as a recording or sheet music), it is automatically protected by copyright law. This means that the copyright owner has exclusive rights to use, reproduce, distribute, and perform the musical composition, and can license those rights to others for a fee.
In the United States, the copyright owner does not need to register their copyright in order to enjoy these exclusive rights. However, registering a copyright can provide certain legal benefits, such as the ability to sue for copyright infringement and the ability to claim statutory damages.
It's important to note that if a musical composition is created by multiple people (such as a songwriting team), each person may have a share of the copyright ownership. In these cases, the copyright ownership should be divided among the creators in a fair and mutually agreed-upon manner.
It's also important for artists to be aware of their rights and obligations as copyright owners, as well as the rights of others to use their copyrighted material. This can include obtaining licenses for the use of their copyrighted material by others, monitoring and enforcing their rights against infringement, and properly crediting the original creators of any material they use in their own work.

US is working on its moral rights in copyrights now. 
CL 23 — CopyrightLaws.com, mission to provide independent, non-biased training to help students around the world understand copyright law, 2023(“Moral Rights In U.S. Copyright Law,” Copyrightlaws.com, January 8th, Available Online at https://www.copyrightlaws.com/moral-rights-in-u-s-copyright-law/, Accessed 07-13-2024) JM
STUDY ON U.S. MORAL RIGHTS
On 23 January 2017, the United States Copyright Office announced its study on U.S. moral rights for authors. The study focused on the moral rights of attribution and integrity. It examined how the U.S. Copyright Act and other federal and state laws protect these moral rights and whether it's necessary to provide further moral rights protection in the U.S.
On 23 April 2019, the USCO published its report on moral rights. See Authors, Attribution, and Integrity: Examining Moral Rights in the United States. As stated in the report's executive summary, moral rights has not been the topic of major policy focus and this Report is the first comprehensive review in three decades of the moral rights regime in the U.S.
The report calls the U.S. moral rights landscape "complex" and a "patchwork" of protection. It concludes that the patchwork of the Copyright Act's derivative work right, state moral rights laws and contract law is "generally working well and should not be changed." At the current time, "there is no need for the creation of a blanket moral rights statute."
It then goes on to discuss improvements to the moral rights regime in the U.S. and provides a roadmap for doing so. For an interesting regime of moral rights protection, read about Canada's moral rights that include attribution, integrity and association.
Either plagiarism efforts and voluntary initiatives solve, or alt causes overwhelm. 
Temple 19 — Karyn A. Temple, Senior Executive Vice President and Global General Counsel for the Motion Picture Association, Former Register of Copyrights in the US Copyright Office, Former Vice President in the Litigation and Legal Affairs for the Recording Industry Association of America, Holds a JD from Columbia University School of Law, Holds a BA in English from the University of Michigan, 2019(“authors, attribution, and integrity:
examining moral rights in the united states,” U.S. Copyright Office, April, Available Online at https://www.copyright.gov/policy/moralrights/full-report.pdf, Accessed 07-13-2024) JM
Other Forms of Private Ordering
a) Plagiarism
Attribution is a long held fundamental norm in American society, one whose importance is instilled from a young age through an emphasis in education systems on proper attribution and citation.784 Some argue that such social and professional norms may do better to regulate attribution than any legal or statutory means, given the highly contextual nature of attribution requirements.785 While a norms-based approach to plagiarism may not be legally enforceable, a violation of these norms may carry serious consequences.786 An act of plagiarism can result in a range of penalties including suspension or expulsion, firing, loss of tenure or revocation of a license, not to mention the reputational harm that can occur from a mere allegation of plagiarism.787
Such policies and norms concerning plagiarism can differ greatly across institutions and types of media. For instance, as discussed above, the film and television industry has a highly structured attribution system whereby guilds representing the various contributors to a work negotiate legally enforceable credit rights with production companies.788 Other sectors, such as academia and journalism utilize a less formal, more norms-based approach to attribution.789
Plagiarism policies and norms can also vary within industries. In academia, for example, attribution norms for multi-author works with large-scale collaborations, such as are common in scientific fields, tend to be more formal.790 Attribution norms can also vary depending on the medium used. For instance, radio or podcast journalism tend to have less stringent norms governing attribution than print or even television journalism, as giving attribution to every contributor on air may not be practical.791 Similarly, in the art world, plagiarism and attribution norms can vary greatly depending on the medium and type of work, and these norms continue to evolve as new art forms emerge. While appropriation in art is nothing new,792 as more extreme styles of appropriation art, such as those employed by Richard Prince and Jeff Koons, become normalized, perceptions of what it means to plagiarize another artist’s work in the context of modern art are shifting.793
Thus, attribution tends to happen in large part due to the professional or societal consequences, rather than any legal consequences, of plagiarism. Norms regarding attribution and what it means to plagiarize have the advantage of being flexible and adaptable as technologies develop and new means of creating and distributing art and media emerge. The downside to such norms-based rules is that their very flexibility can result in inconsistent application, both across time and even within a given field. Still, it is unclear whether institutions or fields lacking more formal and longstanding policies and procedures regarding plagiarism would benefit from a statutory attribution right which could standardize these requirements. Any such right would, of course, need to account for the differences in attribution standards across different industries, professions, and modes of creative expression.
b) Voluntary Initiatives
In conjunction with legal and regulatory means of enforcing the rights to attribution and integrity, voluntary initiatives and private ordering also work to secure these rights for authors. In addition to the systems that have developed around plagiarism, many sectors are developing their own systems of attribution and industry norms that work to ensure proper attribution for creators without the use of formalized legal regimes. Similarly, many sectors are also pursuing voluntary initiatives to help fill some of the gaps left by the moral rights patchwork in the United States.
Often, these voluntary initiatives are developed by companies looking to solve problems with content management in their respective industries. Over the past decade, such initiatives have become more common as creative industries grapple with maintaining effective means of providing attribution and preventing unlicensed uses in the digital age. For instance, in 2007, YouTube launched Content ID, one of the first large-scale content management systems.794 The Content ID system scans user-uploaded videos on YouTube against a database of files that have been submitted by rights holders participating in the program. 795 Once a match has been identified, rights holders can then choose to block the video, monetize the video by running ads against it, or track the video’s viewership statistics.796 Similar digital fingerprinting technologies are being employed by other content platforms, typically in attempts to combat online piracy.797 However, these content management technologies also help to combat misattribution, as well as alerting authors to instances where their work is being used without attribution. Additionally, by flagging unlicensed uses, these technologies can allow authors to assert their right of integrity by preventing or disabling uses of their work that modify or distort their original expression.
Several companies have also created their own content management databases in order to effectively match creative works to their author and/or rights holders. In 2016, SoundExchange launched its International Standard Recording Code (“ISRC”) Search Site.798 Unique ISRC’s are used to identify sound recordings.799 The ISRC Search Site provides users with access to SoundExchange’s sound recording metadata linked to the ISRC identifier.800 While this data was previously available through other sources, SoundExchange’s creation of a single comprehensive online database allows more accessibility for artists, rights holders, digital music providers, and listeners to accurately identify sound recordings and locate their related metadata. 
Similarly, in addition to their “Content ID” management system, YouTube also recently adopted the International Standard Name Identifier (“ISNI”) standard number for artists and songwriters.801 ISNI’s are unique numbers used to identify the different creators associated with a work.802 As a registration agency for ISNI, YouTube will request an identifier be assigned to all creators, including both performers and authors, whose works are uploaded to the platform.803 By adopting ISNI, YouTube is attempting to simplify the often complex process of associating a work with its author or rights owner. The adoption of one standard identifier across the platform will hopefully allow for more accurate attribution for creators. 
Another voluntary initiative working towards ensuring proper attribution and permissible uses for authors is the Picture Licensing Universal System (“PLUS”) Registry. The PLUS Registry is run by the non-profit PLUS Coalition whose mission is to “facilitate the communication and management of image rights.”804 The Registry currently assigns a unique identifier to each creator, rights holder, distributor, licensor, and licensee, and in the future it will allow users to assign unique identifiers to images and manage the information and metadata associated with each image.805 Importantly, the PLUS Registry also tracks and allows users to update the rights information associated with an image, including current contact information for related creators, rightsholders, and institutions.806 This allows users to more easily track down rights holders in order to gain permission for a use or to properly attribute a work.
Companies are also utilizing new technologies, such as blockchain, to develop content management systems. Kodak has partnered with WENN Digital to launch KODAKOne, an image rights management platform.807 KODAKOne is based on an encrypted, digital ledger of rights ownership, which photographers can use to manage rights information, receive payment for licensing their works on the platform, and sell their work on a secure blockchain platform.808 Similar to YouTube’s Content ID, KODAKOne also provides continual web crawling to monitor uses of images registered in the KODAKOne system.809 When an unlicensed use is detected, KODAKOne will offer infringers an easy payment system to legitimize their uses.810
Along with voluntary initiatives to develop content management and identification systems, voluntary initiatives can also take the form of licensing agreements. For instance, Getty Images and Google have announced the formation of a multiyear global licensing partnership.811 While the agreement allows for Google to use Getty Images’ content in its products and services, the agreement also requires Google to modify its image search function to improve attribution of works.812 Other modifications Google will need to implement under this initiative include making copyright disclaimers more prominent and removing “view image” links to the original image URL.813
While these types of voluntary initiatives may represent a step forward in filling the gaps left by the existing moral rights landscape in the United States, such initiatives cannot offer a comprehensive solution to the problems with attribution and integrity faced across creative industries. These initiatives are limited in applicability to the specific industry or platform at hand, and without formal legal requirements, enforceability is confined to a platform’s internal policies. Moreover, content management technologies―both voluntary and not―raise concerns about the role of automation in policing content platforms. Digital fingerprinting technologies can be prone to error, and automated matching systems cannot take into account permissible uses of copyrighted material such as fair use. The Office supports the on-going use and development of voluntary initiatives, but recognizes the need for the law to supplement and support these systems.
Moral rights contradict with fair use and freedom of speech and expression turning their offense. 
Simon 23 — David A. Simon, Associate Professor of Law at Northwestern University, Former faculty member at Harvard Law School, George Washington University Law School, and the University of Kansas School of Law , LLM from Harvard Law School, PhD from the University of Cambridge, JD with high honors, from Chicago-Kent College of Law, 2023(“Copyright, Moral Rights, and the Social Self,” SSRN, June 18th, Available Online at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4468931, Accessed 07-13-2024, p. 50-51) JM
5. Conflicting Rights
Moral rights may protect the social self, but the limitations on them do not stem only from their internal theoretical and doctrinal shape. A better way to say this: other doctrines (fair use), theories (utilitarianism), and interests(free speech, expression) may conflict with moral rights as outlined above. When they do, they may impose further limitations on the scope and nature of the rights.
The most obvious example in the United States is the fair use exception (or in the United Kingdom “fair dealing”), which generally allows for criticism and comment on the work. A use of a work that is fair does not violate an author’s moral right. The point can be made more broadly: in societies that value free speech, just how constrained should moral rights be to protect this value? Answering this question is outside the scope of this Article. But we can note that, like other substantive normative questions, the answer to this one will play a significant role in just how much control an author has over the social self.
It also suggests that any justification of the Investment Theory must adequately address why authors should have not just the rights described above, but the rights to prevent distortions of the social self when the point of distortion or inconsistency is to exercise free expression. If, for example, the right of integritiy exists, then poking fun at an artist’s work, say by inverting the author’s externalized self to make a humorous point, will surely create, or threaten to create, an inconsistency in the working consensus the author wishes to develop. But it may also be an activity that is crucial to creative expression and freedom of speech. A moral rights theorist must either concede that the values that undergird such expression trump moral rights or provide some rationale for why they shouldn’t. This may be a hill too tall for the moral rights theorist—but it is not one I need to climb.
Attributions is wrong — no connection exist and internal contradictions. 
Simon 23 — David A. Simon, Associate Professor of Law at Northwestern University, Former faculty member at Harvard Law School, George Washington University Law School, and the University of Kansas School of Law , LLM from Harvard Law School, PhD from the University of Cambridge, JD with high honors, from Chicago-Kent College of Law, 2023(“Copyright, Moral Rights, and the Social Self,” SSRN, June 18th, Available Online at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4468931, Accessed 07-13-2024, p. 43-46) JM
Generally, the attribution right includes the right to prevent the affixation of a non-author’s name to a work (AR2). It is not clear, however, whether the right on my account also includes any of the other rights mentioned above (AR3-6).150
Orthodox moral rights scholars tend to think that the right of attribution does not entail the right to prevent the author’s name from being affixed to another’s work (AR5) or being identified as the author of such a work (AR6d), though some French courts have decided otherwise. 151 The rationale, like that for moral rights generally, is that central feature that deserves protection—the connection between the author and the work— does not exist. In other words, the right not to be known as the author of another’s work—either by the affixation of the author’s name or otherwise—cannot be based on the connection between the work and the wrongly-named-author because no connection exists. (The actual author, of course, still has a claim for a violation of her attribution right.) Similar reasoning applies to the rights of anonymity and pseudonymity (AR3-4 and AR6a-b, d): the author’s connection to the work gives them a right to insist on attribution and authorship, but not to insist on hiding that connection. These rights as applied to authorship (AR6) are not particularly clear. Adeney has remarked that, at least in France, the right to “respect for . . . [the author’s] authorship”152 refers to (1) the author’s right to have his titles, academic qualifications etc[.] mentioned in association with the work, and (2) the author’s right to be known as author rather than as some other participant in the work’s production, and as the sole author rather than co-author (if this is the case).153
As I have mentioned above, these rights seem to track all of the above-listed rights (AR1-5) in application. Which, if any, of above-listed rights (AR1-6), ought to exist on this new account? If the attribution right is designed to aid the author in presenting and managing her social self, then it will have at least the author’s rights to require that the author’s name appear on her work and that a non-author’s name not appear on the work (AR1-2). If the author is able to manage her externalized self, she must be able to distinguish her externalized self from others’. This requires her to tell the public when it should recognize her as part of her externalized self. Hence, she should have some version of a right to control whether her name or another’s name appears on her work. A slightly different but related problem arises when a non-author’s name appears on the work (AR2): the public will think that the work is another’s self—rather than the one the author intends to present. In this case, enabling the author to prevent this initial (mis)impression seems like a reasonable right to provide the author if our goal is to allow the author the limited ability to present and manage her social self. This seems to hold true regardless of how strong or weak the justification of the Investment Theory.154
Relatedly, when an individual’s name appears on a work she did not create, there is again a kind of false presentation. Here the individual is presented as the author when she in fact is not. The individual has lost her ability to manage her externalized social self because one such self is being represented as hers when it is not. Once more it seems reasonable to provide Rights of Impression Management to the individual to prevent her name from appearing on another’s work (AR5). It is also important to note that in this situation another right is also violated: the actual author’s right to have another’s name not appear on the work (AR2).155
What, then, about the author’s right to use a pseudonym or to publish anonymously? Here there are arguments pushing either way. On the one hand, some orthodox theorists argue the author has no right to publish a work without a self associated with it. A pseudonymously or anonymously published work, on this theory, has no self with which to associate. Because there is no harm to the author’s actual self, the thought goes, there is no basis for a moral rights violation.
On the other hand, the social self is empirical and not abstract—there is no “true self,” only selves that the author is known by. It is not inconsistent to say that an author’s social self can exist without a name or by another name. The other interprets the work and constructs a social self—one that the author plays a part in constructing through publication of the work. Nothing about the social self requires the audience to know the precise person who created the work.156 This would also cover situations where the author “pretends” to be a particular person by leaving authorship unknown or using a different name. Although the social self is not directly connected to the person the audience knows as the author, it is still one of the author’s social selves. The other constructs a version of the self “behind” the art because, assuming it is human-generated, the other has no psychological choice. 157 Therefore, it is at least not implausible that the Rights of Impression Management will include an attribution right that includes the rights to publish it under her own name (AR1), anonymously (AR3), or pseudonymously (AR4).158
Three issues emerge from this discussion. The first is a question of scope. Just how broad or narrow this right will be, however, depends on the underlying normative justification for the right. Should it apply to computer programs? Only works where the public is likely to see the author’s name? Only works where it is practical to include a name? These questions must be bracketed for now.
The second is the issue of “fake” artists or those that deliberately create identities (or lack of identities). How one resolves this question depends, as noted above, on one’s view of the social self. But it also depends on whether there are any relevant differences between the externalized self attributed to the author and those that are anonymous or pseudonymous. For example, the self that is harmed for the anonymous or pseudonymous work may have different characteristics than the eponymous one. Some of these characteristics may alter how the social self is constructed and maintained. As a result, they may justify stronger moral rights for works attributed to the author than those with anonymous or pseudonymous attribution. The third issue is that the right to prevent the author’s name from appearing on another’s work (AR5) and the right to prevent a non-author’s name from appearing on the work (AR2) may seem like trademark concerns masquerading in copyright’s clothes.159 
There is, however, an important difference between moral rights of attribution and trademark law causes of action. In particular, the rationale for moral rights—though it can be couched in the language of consumer confusion—is something different than that motivating trademark law. It is not just that the “consumer” may be “confused” about who the author is; it is that the author’s self has become someone else’s. And this not only harms the author economically, but it allows a distortion and/or dilution of her externalized social self. In one sense it denudes the self of selfhood at all. For how can one be known as X if one cannot be known at all, or if one is known as another self? That is not to imply that confusion is irrelevant here. Confusion certainly plays an important role, both in motivating the concern and seeking to remedy it. But consumer confusion, as trademark law defines it, is not the touchstone for the decision. The rationale for preventing an element of confusion in authorship, in other words, is not like the one at play in trademark law.160
A final note: given the limitations and assumptions of my methodology, I cannot address whether my account includes a general “right of authorship” (AR6), or any of its formulations. The best we can do is suggest that the foregoing analysis of the rights mentioned (AR1-5) will likely apply to general “right of authorship” (AR6).

Integrity is wrong — internal contradictions.
Simon 23 — David A. Simon, Associate Professor of Law at Northwestern University, Former faculty member at Harvard Law School, George Washington University Law School, and the University of Kansas School of Law , LLM from Harvard Law School, PhD from the University of Cambridge, JD with high honors, from Chicago-Kent College of Law, 2023(“Copyright, Moral Rights, and the Social Self,” SSRN, June 18th, Available Online at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4468931, Accessed 07-13-2024, p. 47-50) JM
If moral rights are Rights of Impression Management, some form of the right of integrity is essential to their function. One cannot manage the social self without regulating, to some extent, its use, modification, etc. At the same time, however, the empirical view of the social self is one that changes based on audience interpretation, something that the author cannot totally control.
How much control depends, as it does in all other moral rights, on the strength of the underlying justification of the Investment Theory. On the one hand, then, the right of integrity must persist in some form—in a form that enables the author to manage the presentation of her externalized self. On the other hand, this is unlikely to be anything as strong as it is in France, where the right allows the author to object to “any alteration or modification, no matter what its importance.”166 If a modification has no importance to the maintenance of the social self—but instead relates only to some idiosyncratic tendency of the author—then moral rights seem unlikely to protect it. This conclusion is reinforced by the view of the externalized self as empirical and negotiated rather than fixed and dictated. Based on the foregoing, conceiving of moral rights as Rights of Impression Management suggests the integrity right may be important, but it is unlikely to include rights to prevent violations as such. This means moral rights likely will not include the rights to prevent distortions as such, mutilation as such, modifications as such, impairments as such, and uses that violate any of the aforementioned rights (AR1a, AR2a, AR3a, AR4a, AR5a). The remaining two types of integrity rights protect the author’s honor and reputation (ARnb) and intellectual and personal interest (ARnc). Turning our attention to honor and reputation (ARnb): for the moment, let us set aside the differences between “distortion,” “mutilation,” “modification,” and “impairment,” and focus instead on only the idea of prejudice to honor or reputation. Would moral rights as Rights of Impression Management endorse this standard of harm? Does honor or reputation accurately capture the harm against which Rights of Impression Management attempt to protect?
The short answer is not entirely. One reason is that relevant concepts of harm to honor or reputation require a value judgment about (1) the work, (2) the author, and (3) the relationship between the two. Moreover, each value judgment must be a positive or good one. Honor seems to suggest both some necessary positive association and the potential for a duel. At the very least, the term sets out a distinction between honorable and dishonorable behavior, with the latter potentially not counting. Reputation, while not necessarily leading to duels, also seems to require a positive assessment of the work. Both seem to presuppose some standard of behavior that merits protection.
Positive value judgments do not seem to be required to present and manage a social self. Moral rights should protect externalized social selves whatever the artist’s behavior. It is true, of course, that moral rights may be more or less robust depending on the notoriety or publicity of a particular externalized social self. The social self of an artist known for impressionist art may be at greater risk than an unknown one. But the fact that her art is viewed as honorable or reputable should not, strictly speaking, bear on whether she has moral rights. If one really cares about the relation between the author and the work—or the author qua author, whatever that means— then they should take seriously every author, good and bad alike.167 These conceptual shortcomings notwithstanding, reputation does seem to capture at least part of what protecting the social self is all about. Reputation taps into both what the author thinks and what others think. Fundamentally, the right of integrity is about the managing the conversation of uses that change the working consensus—that create a difference between what the author perceives as her externalized self and the potential for the modified work to alter this perception in the mind of others. Of course, establishing one’s reputation has been harmed requires one to show an initial consistency between what the author claims is distorted and what others already perceive. But once done, the right is designed to protect potential distortions between this relation between work, other, and author.
For example, recently Hayley Williams explained that her band’s (Paramore) music suggested she was bubbly when in fact she thinks of herself as the opposite.168 If her song is used in a way that suggests she is introverted, should she have a claim? Reputation is likely to encompass what the public thinks rather than what Hayley thinks about herself personally. But since Hayley also understands and seems to roughly agree with the public about her externalized self, her claim may fail.169 Control over use in such cases does not prevent an inconsistency from developing in the working consensus between work, other, and author. There may be other cases, however, where such control does prevent an inconsistency from arising. In such cases, the question is whether a justification of the Investment Theory can support providing the author with management control over the uses that cause, or threaten to cause, the inconsistency. Not commenting on this justification, though, does not prevent all analysis of the integrity right. Here it is helpful to divide the right of integrity into two broad categories.
170 One we might call a structural right of integrity. This would focus on the work and alterations to the work itself. For example, deleting chapters of a book or altering an image by changing its colors would violate this right, so conceived. The second we might call a semantic right of integrity. Violations of this right would occur when, even though the work is unchanged, it is presented in a way different from that authorized by the author. Most commonly, commentators seem to think that this occurs when a use or presentation violates the “spirit” of the work, or the work’s meaning (as intended by the author). We can imagine each of the ARs described above falling within either of these conceptions (e.g., ARs1-5 and ARc1-5).
Viewed this way, three immediate implications of moral rights as Rights of Impression Management become visible. First, the right of integrity will almost certainly in practice resemble a structural right of integrity, rather than a personal one (i.e., a right to the integrity of one’s person). Moral rights focus on the externalized social self, which is the self that appears in the work. Because moral rights provide the author a means for managing this social self, they must also give the author the rights to manage, to some degree, the form of the work. Therefore, the right of integrity must include the structural right.
Second, this structural right will be tied to the semantic right. The semantic right is a right about the work’s meaning, whatever that meaning is. If the structural right is one in form only, it would not effectively provide the author with any managerial authority over uses of the work that clearly deviated from the working consensus. As a result, the structural right must depend on the semantic right.
Third, the semantic right of integrity will likely be different from the one described above (such as in France). One will not violate the semantic right by using the work in a way inconsistent with its “spirit”, or the author’s intended “meaning.” As noted above, the author cannot fix the meaning of the work, even if she intends the work to have a particular meaning. Instead, the semantic right will relate to a standard that judges whether a particular use violates a particular version of the externalized self. This version is not whatever version the author wishes it to be, though what she wishes it to be may be an important consideration. At bottom, however, what the externalized self is will be an empirical question about what the work is taken to be both by others and the author.
While the practical implementation of these rights is beyond the scope of this Article, one could imagine using survey evidence to evaluate the “working consensus” of the externalized self. Unlike surveys in trademark law, however, surveys in this context would not evaluate the source of the product. Instead, the survey’s task would be to propose and evaluate consensus around the meaning of the externalized self. We can further imagine that survey evidence would be needed only after showing a structural right violation. That is, the author would have the burden of proving a structural right violation. Once shown, the author would then have the burden of showing that the semantic right had been violated.

Ext. Squo Solves
We have legally binded to agree. 
CL 23 — CopyrightLaws.com, mission to provide independent, non-biased training to help students around the world understand copyright law, 2023(“Moral Rights In U.S. Copyright Law,” Copyrightlaws.com, January 8th, Available Online at https://www.copyrightlaws.com/moral-rights-in-u-s-copyright-law/, Accessed 07-13-2024) JM
MORAL RIGHTS IN U.S. COPYRIGHT LAW
The U.S. amended its Copyright Act to include moral rights when it joined the Berne Convention in 1989. However, while the moral rights set out in Berne are intended to apply to all types of copyright-protected works, the U.S. took a narrower interpretation of the moral rights requirements. In some circles, there is controversy as to whether the U.S. is in fact complying with Berne.
Professor Roberta Rosenthal Kwall states in her book, The Soul of Creativity, that "the United States is out of step with global norms by not recognizing more substantial authors' rights."
In the U.S., various federal and state laws arguably protect moral rights, in addition to explicit protection through an amendment to the U.S. Copyright Act by the Visual Artists Rights Act (VARA) of 1990. Some states, such as New York and California, also have moral rights protection for visual artists.







[bookmark: _GoBack]Case Turn – Moral Theory bad
The concept of moral theory does not provide a solid basis for moral judgements, much less a basis for legal judgements – Laundry List.
Posner ‘98(Richard Allen is an American legal scholar who served as a federal appellate judge on the U.S. Court of Appeals for the Seventh Circuit from 1981 to 2017. He is a former legal lecturer at the University of Chicago Law School. He received his LLB from Harvard Law School and graduated Magna Cum Laude. “Problematics of Moral and Legal Theory”, Published by the Harvard Law Review, 1997, Republished by the University of Chicago Law School in 1998. Accessed 7/17/2024)//jliu
My thesis has a strong form and a weak one. The strong form, again, is that moral theory does not provide a solid basis for moral judgments. The weak form is that even if moral theory can provide a solid basis for some moral judgments, it should not be used as a basis for legal judgments. Moral theory is not something that judges are, or can be, made comfortable with or good at, it is socially divisive, and it does not mesh with the actual issues in cases. I shall focus on the strong form of the thesis in Part I of the Lectures. The distinct arguments for the weak form will emerge in Part II, which is much shorter, not only because it builds on Part I, but also because, independently of the arguments in Part I, the case for the weak form is stronger. The argument in Part I is complex and to some extent counterintuitive. It requires careful groundwork, which is the task of this and the next two sections. "Morality," as I shall use the word, is the set of duties to others (not necessarily just other people) that are designed to check our merely self-interested, emotional, or sentimental reactions to serious questions of human conduct. It is about what we owe, rather than what we are owed, except insofar as a sense of entitlement (to happiness, selffulfillment, an interesting life, the opportunity to exercise our talents, or the opportunity to realize ourselves) might generate a duty on the part of others to help us get what we are entitled to. I do not question the existence or genuineness of morality - I do not argue that it is just a cynical cover for the operation of self-interest - although I do argue that it has less effect on behavior than many moralists believe. Nor do I disparage morality as a subject of inquiry or question the practicability or importance of normative reasoning. If "moral theory" is used in its broadest possible sense, as a synonym for normative reasoning, you will find no criticism of moral theory as such in these Lectures. As for the frequent use of the word "moral" as an impressive synonym for "political,"' my only criticism is that labeling political arguments "moral" invites confusion. My concern is with the type of moral theory that I call "academic moralism," the type found in the writings of present-day academic philosophers such as Elizabeth Anderson, Sissela Bok, Ronald Dworkin, David Gauthier, Alan Gewirth, Frances Kamm, Thomas Nagel, Martha Nussbaum, John Rawls, Joseph Raz, and Judith Jarvis Thomson. This is a diverse list, but there is at least a family resemblance among the persons listed; and the family is what I am calling academic moralism. Some of those listed are considered primarily legal philosophers (for example, Dworkin and Raz) or political philosophers (for example, Rawls) rather than moral philosophers. But they all want the law to follow the teachings of moral theory, though not always at a close distance. 2 I present a series of reasons for doubting that academic moralism will help people who are seeking answers to moral questions, though as I have not read, let alone studied, every important work in the domain of academic moralism, I may have overlooked works that might still my doubts. Because Dworkin stands squarely at the intersection of the two bodies of literature that I discuss, academic moral theory and moralistic legal theory, I pay particular attention to his views. I confess to a visceral dislike (no doubt reciprocated) of academic moralism. A lot of it strikes me as prissy, hermetic, censorious, naive, sanctimonious, self-congratulatory, too far Left or too far Right, and despite its frequent political extremism, rather insipid. But these vices in the bosom of the virtuous are perhaps not very serious. Moreover, they may reflect nothing deeper than the fact that, as in many other academic fields today, too many people, driven by the imperative "Publish or perish," are writing on moral theory. The best of the literature is free from these vices, and I want to focus on the best. I also want to be constructive. In Part II, I try to show that normative reasoning in law can be freed from dependence on the sort of moral theory that academic moralists propagate. Very briefly, my reasons for doubting the fruitfulness of academic moralism, even in settings remote from law, are as follows. First, morality is local. There are no interesting moral universals. There are tautological ones, such as "Murder is wrong," where "murder" means "wrongful killing," and there are a few rudimentary principles of social cooperation - such as "Don't lie all the time" or "Don't break promises without any reason" or "Don't kill your relatives or neighbors indiscriminately" - that may be common to all human societies.3 If one wants to call these rudimentary principles the universal moral law, fine; but as a practical matter, no moral code can be criticized by appealing to norms that are valid across cultures, norms to which the code of a particular culture is a better or a worse approximation. Those norms, the rudimentary principles of social cooperation that I have mentioned, are too abstract to serve as standards for moral judgment. Any meaningful moral realism is therefore out, and moral relativism (or rather a form of moral relativism, an important qualification to which I'll return shortly) is in. Relativism suggests an adaptationist conception of morality, in which morality is judged - nonmorally, in the way that a hammer might be judged well or poorly adapted to its function of hammering nails - by its contribution to the survival, or other goals, of a society. My analysis also suggests that no useful meaning can be given to the expression "moral progress" and that no such progress can be demonstrated. Second, many so-called moral phenomena can be explained without reference to moral categories. This point reinforces my thesis that the content of moral codes is local by showing that most moral principles that claim universality are better understood as mere workaday social norms in fancy dress. It also implies that the domain of moral theory is smaller than academic moralists believe. This is not to deny the existence of universal moral sentiments, such as guilt and indignation and certain forms of disgust 4 (as distinct from altruism, which is not primarily a moral sentiment). But these moral sentiments are objectneutral, and hence not really moral. "Moralistic" would be a better word for them. They are instruments rather than ends. Third, academic moralism cannot succeed in its aim of improving human behavior, for a number of reasons: i. Knowing the moral thing to do does not furnish a motivation for doing it; the motivation has to come from outside morality. 2. The analytical tools employed in academic moralism - whether moral casuistry, or reasoning from the canonical texts of moral philosophy, or reflective equilibrium - are too feeble to override either narrow self-interest or moral intuitions. As a result, academic moralism is helpless when moral intuitions clash or self-interest opposes them, and otiose when there is no such conflict. So "right answers" moral realism is hopeless, just like the metaphysical kind. And academic moralists have neither the rhetorical resources nor the detailed knowledge of social reality that might enable them to persuade without good methods of inquiry and analysis. 3. There is so much disagreement among academic moralists that the reader can easily find a persuasive rationalization for his preferred course of conduct, whatever it is. 4. The character of a modern academic career in philosophy is not conducive to moral innovation or insight. 5. Exposure to moral philosophy may actually lead people to behave less morally by making them more adept at rationalization. There is empirical evidence that moral reflection undermines the capacity for effective moral action. Fourth, it would be a disaster if moral theorists succeeded in their implied aim of imposing a uniform morality on society. Of course, these theorists, in our society anyway, do not agree on what that morality should be. But every moral theory takes for granted that a uniform morality is desirable, while what a society like ours needs is moral variety. In fact, we need some immoralists, or at least amoralists. It may be asked how, if academic moralism is ineffectual in changing people's behavior, moral change comes about. My answer emphasizes the role not only of material conditions, but also of moral entrepreneurs, and shows why the modern university professor is not well situated to play the role of moral entrepreneur. As for why there is moral debate if it is as inconclusive as I believe, the answer is that the fruitful moral debates take place outside the precincts of academic moralism. So why hasn't academic moralism withered and died? I suggest that it survives because of the religious needs of people who are attracted to a career in moral philosophy and the rhetorical needs of people who want courts to play an aggressive role in the formation of social policy.
Case Turn --- Piracy Good 

Piracy is good for innovation 
Antino Kim, Atanu Lahiri, Debabrata Dey, and Gerald C. Kane 19 [Antino Kim is an assistant professor of information systems at the Kelley School of Business, Indiana University. Atanu Lahiri is an associate professor of information systems at the Naveen Jindal School of Management, University of Texas at Dallas. Debabrata Dey is the Marion B. Ingersoll Professor of Information Systems at the Foster School of Business, University of Washington, in Seattle. Gerald C. Kane (@profkane) is a professor of information systems at Boston College’s Carroll School of Management. MIT Sloan, “‘Just Enough’ Piracy Can Be a Good Thing”, https://sloanreview.mit.edu/article/just-enough-piracy-can-be-a-good-thing/] 
This spring, HBO’s television series Game of Thrones concluded after eight seasons. Throughout its tenure, the show was incredibly popular while also earning the dubious distinction of the most pirated television program. The severity of piracy is duly illustrated by the show’s season four finale, which, within 12 hours of its original broadcast in June 2014, was illegally downloaded 1.5 million times, amounting to 2 petabytes transferred in just half a day. While an upsurge in piracy around the time of the original broadcast may be natural, a steady level of interest for pirated copies of older episodes has continued unabated, well after the episodes became available at retailers online. Despite ongoing issues with illegal downloads — there were 1 billion of the show’s seventh season — HBO seems to have no real plans to counter the illegal streaming services and lets off perpetrators with only a slap on the wrist.
This inaction on HBO’s part may have some economic merit: Our research shows that a moderate level of piracy — not too much, not too little — can actually benefit the manufacturer, the retailer, and consumers, all at the same time.
The manufacturer does not usually set the retail price in a supply chain; the downstream retailer does. In this case, HBO charges cable operators, such as Comcast, a monthly per-subscriber fee, corresponding to the wholesale price, and each cable operator decides on its own margin, which determines the final retail price. A wide variety of information goods (music, movies, TV shows, video games, e-books, and software) in formats ranging from shrink-wrapped discs to streaming content is brought to the market through this wholesale model.
In this setup, the supply chain faces a situation known as double marginalization: Both the manufacturer and the retailer decide on independent margins, each of which gets assigned to the price of the good. Double marginalization manifests itself in a higher retail price and reduced consumption compared with when the manufacturer and retailer are owned by the same company.


AT Addons
Black Activism
Black Activism High now 
Johnson 23 [Robb Johnson townsman, October 17, 2023, “Historical marker honors Black political activism in Charles City”, https://nkccnews.com/community/2023/10/17/historical-marker-honors-black-political-activism-in-charles-city/] 
Charles City County unveiled a historical marker dedicated to Black Political activism and the historic rights movement during an Oct. 15 ceremony.
The movement was spearhead by four individuals in Charles City County, NAACP leader Richard Bowman, James Bradby, Iona W. Adkins, and Edward T. Banks.
The fight for Black Political rights was highlighted in the 1959 Ebony Magazine. The historically black magazine recognized Charles City County as Virginia’s Model County for equal rights, as well as among the nation.
During the presentation, history on the struggles of the suffrage of African-Americans began with speaking about how a poll’s tax was implemented on black citizens, even though the 15th Amendment provided them the right to vote. Banks organized black citizens to gather together and pay the poll tax and register to vote, despite the opposition from the state’s restrictions. And while additional test that included literacy were imposed, those tactics did not sway the movement.
In 1951, Banks was elected to Charles City’s Board of Supervisors and by 1960, the county’s board and commission leadership were all occupied by African-American members. In 1965, Bowman orchestrated a movement seeking the desegregation of schools, filing a civil lawsuit after the passing of Brown vs. The Board of Education. The movement allowed for the integration of Charles City and Ruthville High Schools. In 1967, Bradby became the first black citizen in Virginia to be elected as Sheriff in the state, and Adkins became the first African-American to hold the position of Clerk of Circuit Court.
The historical marker sits at the southeast corner at the intersection of Route 5 (John Tyler Memorial Highway) and Route 155 (Courthouse Road)

Contraceptives rulings now
Black Court rulings good for contraceptives and civil liabilities claims
ACLU 7/11 [ACLU college press release Louisiana, July 11, 2024, “In a Major Win for our Right to Protest, Federal Court Rules in Favor of Prominent Civil Rights Activist”, https://www.aclu.org/press-releases/in-a-major-win-for-our-right-to-protest-federal-court-rules-in-favor-of-prominent-civil-rights-activist] 
WASHINGTON — In a crucial win for the First Amendment right to protest, the U.S. District Court for the Middle District of Louisiana ruled in favor of DeRay Mckesson, a prominent civil rights activist and Black Lives Matter movement organizer. The court held that a protest leader cannot be held legally responsible for injuries inflicted by another person’s violent act at the protest, when it is undisputed that the leader didn’t intend for that violence to occur. Though the Fifth Circuit had appeared to accept that theory in an earlier decision in this case, the district court held that, in light of more recent Supreme Court caselaw, negligence can never suffice to hold a person exercising their First Amendment freedoms at a protest liable; intent is required.
“The goal of this lawsuit was to prevent people from showing up at a protest out of the fear that they might be held responsible if anything happens, which makes this decision a win not only for me, but for all protest leaders and organizers across the country who are going to continue to show up and speak out. It’s heartening to know that the Constitution still protects our right to protest,” said Mckesson. “This has been a grueling eight-year process, and now that it is behind me, I can continue to channel all of my energy into the day-to-day work of envisioning a world beyond policing.”
The ruling comes after the Supreme Court declined to hear Doe v. Mckesson in April 2024, sending it back to the district court. Despite the Court’s denial of the cert petition, Justice Sonia Sotomayor wrote a statement emphasizing the Court’s 2023 decision in Counterman v. Colorado, which held that negligence can never be the proper standard when it comes to political speech and that intent is necessary for incitement, should govern “any future proceedings in this case.” The district court agreed.
“The Supreme Court has long recognized that peaceful protesters cannot be held liable for the unintended, unlawful actions of others, and we’re delighted to see that the district court came to the same conclusion,” said David Cole, legal director of the American Civil Liberties Union.
The district court additionally found that, even if the “negligent protest leader” theory was constitutional, the officer plaintiff in this case failed to prove the necessary facts. The opinion makes clear that simply alleging “negligent protest” on the part of a supposed leader does not suffice to win a case.
The person who brought the lawsuit had sought damages from Mckesson for injuries the officer sustained at a protest by an unknown third party in Baton Rouge, Louisiana, on July 9, 2016. The protest was held to celebrate the life of Alton Sterling — a Black resident who was shot and killed by two on-duty police officers — and demand accountability and transformative change.
“Cases like this are used as a scare tactic, to stop communities from organizing with a fear of being held accountable for any and all actions that take place,” said Billy Gibbens, attorney with Schonekas, Evans, McGoey & McEachin. “We are thrilled that this ruling protected the rights of DeRay Mckesson, and all organizers and protest leaders.”
Mckesson is represented by David Goldberg, counsel of record on Mckesson’s legal team and attorney with Donahue, Goldberg & Herzog; the American Civil Liberties Union; the American Civil Liberties Union of Louisiana; and Billy Gibbens and Ian Atkinson, trial counsel and attorneys with Schonekas, Evans, McGoey & McEachin, LLC.
“This win is not just important here in Louisiana, but across the nation,” said David Goldberg, attorney with Donahue & Goldberg. “It ensures the fundamental right to protest that this country was built upon, stands strong.”
Artists Non uq
They already have moral rights
Jimenez ND [Adan Jimenez is a lawyer for apex law group, Apex Law, “An Introduction to the Visual Artist Rights Act (“VARA”)”, https://apexlg.com/an-introduction-to-the-visual-artist-rights-act-vara/] 
visual artists pour their heart and soul into their creations, and it’s only fair that they’re afforded legal protections for their works. This is where the Visual Artists Rights Act (“VARA”) comes into play. If you’re an artist looking to safeguard your artistic legacy, this guide is for you. In this blog post, we’ll break down VARA, demystify its complexities, and show you how to use it to your advantage while optimizing for search engines along the way.
Understanding VARA: What Is It?
VARA, the Visual Artists Rights Act, is a federal law in the United States designed to protect the rights of visual artists, which is codified at 17 USC § 106A. It grants qualified artists two fundamental rights: the right of attribution and the right of integrity. It should be noted that this is different than copyright. These rights are separate than copyright and do not transfer when the ownership of a copyright is transferred.
contracts wrong
Moral rights not k2 contracts 
Fearon ’23 [Carlton; October 21st; Carlton Fearon is a J.D Candidate at Sandra Day O’Connor College of Law. He is an associate editor at the Arizona Entertainment Law Journal and a Law Clerk at Kutak Rock in Scottsdale. He graduated from Valley City with a Bachelor of Science in Kinesiology, “Innovative Contract Drafting to Protect Black Artists”; 132-162 https://asuselj.org/wp-content/uploads/2023/12/Manuscript-Vol-13-Iss-1-Final-Draft.pdf] /vishwa 
For Black artists, negotiating fair and equitable contracts with record labels and other industry players is crucial to achieving success and financial stability in the music industry. The music industry has a history of exploiting Black artists and perpetuating economic disparities through unfair contract terms and unequal bargaining power. As such, Black artists must clearly understand the key contract considerations they should be aware of when negotiating with industry players. This section will discuss some suggested contract considerations for Black artists, including definitions, transparency, plain English contract drafting, morals clauses, non-disclosure agreements, and inclusion riders. By understanding these considerations and advocating for their rights, Black artists can work toward building more equitable and sustainable careers in the music industry. 
A. USE OF UNIFORM DEFINITIONS 
Like a typical contract, this section begins with definitions. The “definition” section is important in contracts for Black artists because it helps establish clarity and consistency in interpreting the contract terms. These sections define key terms and phrases used throughout the contract, which can be critical to ensuring that both parties have a shared understanding of the obligations and expectations set out in the agreement.
Contract interpretation is the largest single source of contract litigation. It is critical that contract terms are unambiguous. To achieve this goal, many contracts include a “definition” section at the beginning of the agreement or before a relevant provision. Defined terms are given specific definitions in the contract. The term’s definition applies in the context of the particular contract, and definitions are generally only applicable to that contract. Defined terms also ensure consistency throughout the agreement. A failure to define terms in a contract often leads to a dispute when two parties have opposing understandings. This has resulted in struggling artists being taken advantage of by the power of the recording industry. 
Analogously, it is imperative that artists use the same vocabulary to discuss diversity, equity, and inclusion when drafting contracts and reviewing provisions with the other party. The National Association of Student Personnel Administrators (NASPA) has created a terminology guide to bring together definitions and resources to establish a common language to be used within and across leadership programs, civic engagement and diversity, equity, inclusion, and social justice work. The guide also attempts to harmonize some of the often-misguided interpretations of terminology regarding current political and public discourse. Though this project intended to advance anti-racism and social justice efforts in higher education and student affairs, it lends itself to multiple functional areas addressing inequality. NASPA’s guide highlights terminology that could be incorporated in the contract and clearly defines those terms. 
A clear definition of Black Individuals of Color, Ethnicity, and Diversity would play a key role in drafting an effective inclusion rider (see Part F). The inclusion rider aims to increase the diversity and inclusion of traditionally underrepresented groups in the entertainment industry. It would be difficult to achieve this goal if we did not have clear guidance for what success would look like. For example, a broad definition of diversity would include all traditionally underrepresented groups, such as women, people of color, LGBTQ+ individuals, and people with disabilities. Such a broad definition may dilute the talent pool and make it more difficult for Black artists to achieve their specific diversity goals.
Additionally, with the rise in civil unrest in the United States and the series of demonstrations and protests that surround police brutality, such as the killing of George Floyd in May 2020, it would be beneficial to artists to have a clear definition of civil action and have it excluded from their morals clauses (see Part D). For example, NASPA defines Civic Engagement as “Political and nonpolitical behaviors aimed at making a difference in the civic life of communities to which one belongs.”117 If artists value their voice to openly discuss issues affecting their communities, creating a carveout with a detailed definition would be imperative. These definitions can protect artists by providing the precise language needed to effectuate change. Once everyone is speaking the same language, we can move to addressing the contract terms. 
B. COMPENSATION TRANSPARENCY 
Transparency in contracting is the solution. Transparency promotes fairness and accountability in contracting by enabling all parties to identify potential issues and negotiate more effectively. For example, if one party has significantly more bargaining power than the other, transparency can help level the playing field by giving the less powerful party the information they need to make informed decisions about the contract’s terms. Moreover, transparency can help prevent unethical or illegal behavior by ensuring that all parties are aware of their legal obligations and the consequences of non-compliance. This is particularly important in industries that are prone to exploitation or abuse, such as the entertainment industry, where artists and creators may be vulnerable to exploitation by more powerful entities. Record labels and artists would likely resist fully disclosing artists’ salaries and royalty schemes. However, including a range can be a simple way to allow artists to have a better gauge of what their talent is worth. The importance of transparency can be shown through one of America’s largest regulators, the Securities Exchange Commission. The federal regulatory agency, founded in 1933, oversees and enforces federal securities laws, which are designed to protect investors and promote fair, transparent, and efficient markets. The SEC plays a critical role in maintaining confidence in the securities markets and ensuring that companies, brokers, and other market participants comply with legal requirements, thereby promoting investor protection and market stability. 
If successful Black artists use their newly acquired social and financial influence as a vehicle to demand transparency from record labels, we could finally establish a clear view of the racial disadvantages in the music industry at scale. Moreover, Black artists across the world would have tangible evidence to advocate for stronger, more equitable, terms in their contracts. 
C. PLAIN ENGLISH CONTRACT DRAFTING 
Why are contracts so hard to read? Dating back to as early as 1596, contract drafters have chosen to use arcane language to express commonplace ideas—sometimes to their own demise. English lawyers have long taken pride in creating their own language. In 1817, Thomas Jefferson made clear that he and his fellow lawyers were accustomed to “making every other word a ‘said’ or ‘aforesaid,’ and saying everything over two or three times, so that nobody but we of the craft can untwist the diction, and find out what it means.” Thankfully, there has been a movement toward plain language legal writing. Law schools, court rules, and federal agencies have all been transitioning toward clearly written legal language to achieve greater benefits for transacting parties. For example, a motorcycle manufacturer’s clearly written warranty can help sell motorcycles, and a clearly written service agreement can reduce the likelihood of costly litigation in the future. The executive branch has already taken a strong stance on plain English writing. In 2010, President Barack Obama signed The Plain Writing Act into law, which requires “government agencies to write clear communication that the public can understand and use.” The president’s goal was to emphasize transparency—a trait often lost in the entertainment industry.
Reading and understanding a contract shouldn’t require a law degree. Frequently, artists are relinquishing significant control over their creative output and personal brand by signing contracts with agents and recording companies. Sometimes, these entertainers’ only choice is to accept an unfavorable deal. Furthermore, other artists are manipulated into agreeing to inequitable terms because the agreement is either inadvertently or intentionally long-winded, unclear, or amorphous. For example, a profit-sharing provision from one of Kanye West’s above-mentioned contracts reads, In connection with the sale or other exploitation of Phonograph Records derived from the Master Recordings recorded during the Initial Period and the Option Period, in lieu of accruing royalties to your account hereunder in accordance with the provisions of Article 7 of the Recording Agreement (which have been incorporated herein), IDJ shall pay to Grantor the Net Proceeds and Net Licensing Proceeds earned in connection therewith. 
Effective legal writing does not sound like an attorney wrote it. This is underscored by the fact that more than half (54%) of Americans between the ages of sixteen and seventy-four read below the equivalent of a sixth-grade level, according to a piece published in 2022 by APM Research Lab. Contract language is most effective when it is targeted toward the reading level of the contracting parties. Artist should refuse to sign contracts that are littered with legalese and other unnecessary jargon. Instead, artists should advocate for a mandatory required readability score. Readability refers to the ease at which the reader can understand a passage of text. Many factors affect readability, including sentence structure, delivery, vocabulary, length, and content. When drafters are mindful of writing at a high level of readability, it is far more likely that communication is easily understood. The most common way to calculate a readability score is to analyze the number of characters, syllables, words, and sentences. For example, the Flesch Reading Ease Test uses a mathematical formula to determine how easily a text reads. A higher number (90–100) means a text is easier to read; a lower number (0–30) means it is more difficult. The calculation subtracts total syllables from total words, then subtracts that sum from the total sentences minus total words. Artists could require a similar readability rating that would make agreements easier to understand. 
Readability is even more important for Black artists because of differences in graduation rates in the United States. White students are 250 percent more likely to graduate than Black students at public universities. According to the National Assessment of Educational Progress (NAEP), eighty-five percent of Black students lack proficiency in reading skills, which is twenty-eight points lower than that of White Students. The industry boasts many famous Black high school and college dropouts, including Jay Z, Lil Wayne, Mary J. Blige, LL Cool J, and Rihanna. 
Many plain language statutes address consumer contracts. These statutes protect consumers by requiring a minimum readability score for contracts, which helps them better understand their rights and duties. The motivation for these statutes is the unequal bargaining power between companies and consumers. Plain English contract drafting should be implemented whenever one party is unsophisticated or unrepresented—like many young Black artists.
D. REVERSE MORALS CLAUSES 
While morals clauses have become popular contract devices, they are typically drafted for the benefit of employers. Often, entertainers are bound by morals clauses that stipulate certain actions or activities, even those undertaken in private life, that may be grounds for termination of the agreement. For example, these contracts may state that at any time, in the sole judgment of the Label, if the Artist has engaged in personal conduct reasonably judged to reflect adversely on the Label, the agreement may be terminated. These provisions can be problematic when there is a large power difference between the parties, as in the entertainment industry. In today’s world of social media, it seems difficult for any artist to confine their behavior in a way that would not somehow offend a company. 
Cultural differences can have a disproportionate impact on Black artists when it comes to morality clauses because of systemic racism and implicit bias. For example, research has shown that Black people are more likely than White people to be perceived as engaging in immoral or inappropriate behavior, even when they are engaged in identical behavior. A study conducted by the U.S. Sentencing Commission found that Black people received sentences almost ten percent longer than those of White people arrested for the same crime. This same bias can result in Black people being targeted more frequently by morality clauses or facing greater consequences for breaking them. 
Cultural differences may also affect the interpretation and enforcement of morality clauses, as some behaviors that are considered acceptable in Black communities may be viewed as inappropriate or immoral by individuals from other cultural backgrounds. This can lead to Black people being held to a different standard than their White counterparts, even if their behavior is consistent with the norms and expectations of their community. Black artists must be aware of these sometimes unconscious cultural differences to ensure morality clauses are fair and unbiased. 
Though reverse morals clauses—which require the employer to follow the same behavioral standards imposed on entertainers— were created in 1968, they are only now becoming more common. Iconic American entertainer Pat Boone was the first to negotiate a reverse morals contract. Boone had a high-profile, righteous image and did not want it tarnished by signing with a label that permitted images of nudity on album covers. Many entertainers since Boone’s negotiation could have benefited from including a strong reverse morals clause. For example, a reverse morals clause in Clippers players’ contracts would have given them the opportunity to become free agents when owner Donald Sterling’s bigoted statements were made public. The golfer Vijay Singh was caught in a similar situation when Stanford Financial Group was implicated in a Ponzi scheme after he signed a five-year, $8,000,000 endorsement contract with them. Furthermore, Jay-Z faced immense public scrutiny in 2013 for his endorsement ties to Barneys after allegations of racial profiling in the store surfaced. These recent examples demonstrate that it is crucial for entertainers to protect their interests in the now lucrative endorsement market. 
Drafting an effective reverse morals clause can be difficult. It is important to consider factors such as the term of the clause, who is included in the clause, and what specific acts trigger the clause. For example, the clause could state that, “During the Term of the Agreement, Company shall always act with due regard to public morals and conventions. If Company shall have committed or shall commit any act or do anything that is or shall be an offense involving moral turpitude under federal, state or local laws, or which brings Artist into public disrepute, contempt, scandal or ridicule, or which insults or offends the community, or which injures the success of Artist or any of Artist’s products or services, then at the time of any such act or any time after Artist learns of any such act, Artist shall have the right, in addition to its other legal and equitable remedies, including injunctive relief, to terminate this Agreement.” Artists should research their record label and search its history of contracting to find any recurring issues or red flags. Artists will want a broadly drafted reverse morals clause that covers any adverse act by the label. Artists should also limit who can invoke the clause by stipulating which corporate entities are bound by it. This prevents labels from intentionally performing acts to trigger the clause or from escaping unpunished when there is a violation. 
E. NON-DISCLOSURE AGREEMENTS 
A non-disclosure agreement is one of the most common provisions in an artist’s contract. Non-disclosure agreements (NDAs) are used in the music industry to preserve confidential information, including songs, vocal arrangements, and other creative artistic matters that have not been performed publicly. Artists often fail to realize the significance of NDAs and sign them as a matter of course. Issues arise because most NDAs over-protect, compromising the rights of musicians. Some demand unconditional injunctive relief and other remedies against artists who breach the terms and conditions. Others may stipulate that artists must pay a penalty every time they disclose information about the labels’ practices. 
NDAs perpetuate racial injustice by silencing victims of discrimination or harassment and protecting the perpetrators; this is especially true in the entertainment industry where power imbalances and unequal access to resources are prevalent. There have been numerous instances of racial discrimination and harassment in the entertainment industry, particularly against Black artists and performers. Powerful individuals or companies can use NDAs to prevent victims of such misconduct from speaking out about their experiences, enabling the perpetrators to continue their abusive behavior without consequences. This creates a culture of silence and complicity that spreads racial injustice and allows discrimination and harassment to go unchecked. NDAs can be particularly harmful to marginalized communities because they often lack the resources and power to challenge these agreements or to seek legal recourse. This can create a cycle of oppression where powerful entities are able to exploit and discriminate against vulnerable individuals with impunity. 
The secrecy in contracting is beginning to have a detrimental effect on the music industry. Brian Message, a partner in Courtyard Management of Radiohead, has openly voiced his concern that continuing these practices will create “value lost to the economic chain.”154 Message explains that the NDA culture now prevalent in artist negotiations is central to the structural failure of the industry. 155 Additionally, this secrecy has wider-reaching implications such as allowing sexual assault in the workplace. Notably, filmmaker and convicted sex criminal Harvey Weinstein used these types of agreements to bind women into not talking to family, friends, or the authorities about alleged assaults. 156 The terms also required the women to adhere to strict parameters that limited their ability to seek therapy. 157
The same techniques pervade music industry dealings. Record labels can insist that artists refrain from engaging in certain activities, including sharing company pay structure and discussing alleged unfair terms and conditions with regulatory agencies. Suppressing this type of information is not only harmful to the contracting artists but also to future entertainers entering the industry. However, if artists advocate for limiting or excluding these clauses, they can effect positive change for upcoming artists. 
F. INCLUSION RIDER 
There is a compelling argument that Black artists would get better contracts if the entertainment industry was more diverse. The Annenberg Inclusion Initiative at the University of Southern California issued a report that found little Black representation on the executive level (that is, vice president level and above), even though African Americans dominate the charts. The Initiative is a leading think tank dedicated to studying diversity and inclusion in entertainment through original research and sponsored projects.159 It also develops targeted, research-based solutions to tackle inequity.160 The report analyzed race, ethnicity, and gender in the executive ranks in the music industry, covering 4,060 executives from the vice president to C-Suite roles across 119 companies and six industry categories, including music groups, publishers, labels, streaming, and live music.161 The goal was to give a comprehensive look at the diversity in music’s decision-making roles.162 
The statistics are bleak. Out of the CEO, chair, and president roles across 70 major and independent music companies, only 13.9% were from underrepresented racial and ethnic groups, 4.2% were Black, and 13.9% were women.163 It is important to remember that 40% of the U.S population identify with an underrepresented group, 14% are Black, and half are women.164 
The broader statistics are no better for these marginalized groups. Of the more than 4,000 executives at 119 major and independent companies and their subsidiaries, 19.8% of executives at VP-level and higher were underrepresented, 7.5% were Black, and 35.3% were women.165 Underrepresented and Black executives varied little from the vice president head level of employment to executive vice president, senior vice president, general manager, chief, or president positions.166 
Additionally, there is an uphill battle for these marginalized groups to be promoted to CEO, chief, or president roles. Record labels were the only category where the percentage of Black executives (14.4%) reached proportional representation with the U.S. population. In every other category, the percentage was less than 10%: 7.4% in streaming, 7.2% in music groups, 6.1% in publishing, 4% in radio, and 3.3% in live music and concert promotion. These figures are upsetting, given that Black artists were 37.7% of all artists on the popular charts in the last nine years. As mentioned above, the music industry’s lack of diversity, especially in executive positions, is shocking. Strong contract terms may be the answer. Frances McDormand made a bid at the Oscars for entertainers to take control and demand change in the industry in arguably one of the most influential references to the #MeToo movement. After lauding all the successful women in the audience and prodding the men in the room to help fund these women’s future projects, McDormand signed off with a mysterious phrase— inclusion rider. 
McDormand was referring to a contract term that entertainers occasionally include in their agreement. The term promotes inclusion by requiring a certain percentage of the cast and crew to be ethnically diverse. If even a few artists began to regularly adopt inclusion riders into their contracts, it would likely make an impactful change. But if a significant number of entertainers, in unrelated contracts, draft in a way to address key social issues, there could be a more substantial change. An inclusion rider, for example, could state its purpose to ensure that diversity and inclusion are prioritized throughout an Artist’s participation in any project or event. Take the following language: To achieve the goals of diversity and inclusion, Company shall ensure the following diversity goals are met: (1) At least 13%167 of the performers, crew, and staff involved in any project or event must be from Underrepresented Groups, 168 including but not limited to Black people, African American people, and people of color; (2) Artist reserves the right to approve the diversity goals and to adjust them as needed; (3) A diversity and inclusion report must be provided to Artist on a regular basis, detailing the progress made towards the diversity goals; (4) If the diversity goals are not met, Artist reserves the right to terminate their participation in the project or event. 
Incorporating inclusion riders into entertainment contracts has the potential to provide impactful change when embraced by individual artists. Further, the prevalence of these clauses would promote a transformative industry-wide shift, creating a more inclusive and representative landscape for all. 
As stated by Professor Lobel, director of the Center for Employment and Labor Law, the “aggregation of multiple contracts in a single market has a collusive effect. Each additional contract signed not only binds the parties to the contract, but also affects everyone else in their ability to operate in the market, to compete, and to assert their rights.” For example, Black artists can begin the snowball effect by refusing to accept agreements that lack an inclusion rider. They have this power because of their extensive public reach and resources. Black producers, recording engineers, managers, booking agents, composers, etc., could put further pressure on the industry to make standard mandatory inclusion riders.
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Enshrining moral rights are part and parcel of the humanist project to justify imperialism through racialization via a “scientific” morality to distinguish subjects into racial assemblages that discipline humanity into “full humans, not-quite-humans and nonhumans”.
Bignall 24 [Simone Bignall, "Colonial Humanism, Alter-humanism and Ex-colonialism", 6/23/24, Palgrave Handbook of Critical Posthumanism, https://link.springer.com/referenceworkentry/10.1007/978-3-030-42681-1_55-2, Accessed 07/13/2024] //GURL😭
The humanist paradigm originates in the illustrious knowledge tradition of the European Renaissance and Enlightenment (see Crosson, 2021). By emphasizing human agency over divine authority, asserting the triumphant power of objective and instrumental human reason over natural conditions and superstitions, and marking the rational capacity of the human species as exceptional and superior over all other forms of life, key thinkers of the Enlightenment positioned human reason, potentiality, and achievement at the very center of scientific enterprise, social purpose, and global progress. At the same time, the first declarations of the “Rights of Man” asserted the existence of essential properties and rightful protections unique to human beings as a consequence of their special capacity for rational development. Protective rights against others became perceived as necessary because the philosophers of the Enlightenment also posited a basic competitive human drive, which not only naturalized the rational desire for individual accumulation of property and the nascent capitalist system as the fullest expression of this desire, but also explained the constant progress of civilization through the competitive advance of technologies and other products of human cleverness. Yet, this intellectually and culturally explosive time of the European Enlightenment was also a period of imperial expansion and, in this context, grand claims regarding universal human reason, and the equal “Rights of Man” quickly became scaled down as already-evident gender and race hierarchies within humanity became further entrenched through colonization and associated practices of slavery (see Crosson, 2021). The ostensibly universal character of “human” reason was realigned more particularly as a superior quality claimed by the hetero-patriarchal white subject of the imperial enterprise, whose defining European cultural achievements likewise were assumed as the aspirational markers of any civilization worthy of the name. Indeed, as Edward Said (1978, 1993) famously explained in his seminal analysis of colonial comportment in Orientalism, and subsequently in Culture and Imperialism, European colonial society was able to construct itself as scientific, progressive, and culturally advanced only through an interested contrast against non-Western peoples, who were portrayed at best as superstitious and socially inferior, having inscrutable motives and questionable ethics; or at worst backward, immoral, unproductive, and barely human at all. In this way, by asserting the rational superiority of some divisions of humanity over others, Western humanism came to act as a perverse justification for colonialism. Colonial humanism is, then, closely intertwined with racism (see Bernasconi, 2001). Alexander Weheliye explains: “If racialization is understood not as a biological or cultural descriptor but as a conglomerate of socio-political relations that discipline humanity into full humans, not-quite-humans, and nonhumans, then blackness designates a changing system of unequal power structures that apportion and delimit which humans can lay claim to full human status and which humans cannot” (2014, 3). The “scientific evidence” for claims about natural European human superiority was supposedly found in the physical differences observable between Indigenous Australian, Native American, African, Asian, and European bodies, and especially by the measurement of crania and their surface characteristics, which were taken to indicate relative differences in natural intelligence (Fforde, 2004). For many, in accordance with Christian orthodoxy, the aim was to collect evidence for underlying principles of unity that showed human difference was the result of environmentally influenced divergence from a single primordial stock. On this view, the various human “races” were all participants in a universal humanity, and colonization was justified on “humanitarian” grounds that aimed to elevate “primitive” peoples to a more advanced (European) standard of human achievement and civilization. However, by the end of the eighteenth century, coinciding with the height of global slave trade, a view prevailed that racial differences were so great as to indicate separate species of human, springing not from a single source but from plural origins. The polygenic insistence on human incommensurability supported claims about the “natural propensity” of the different races to different kinds of activity; thus, European anatomists claimed the typically larger body mass and phrenology of the “inferior black races” made them “naturally suited to slavery” (Fforde, 2004, 20). Produced in the modern era through scientific debates concerning the origin and nature of human diversity, the “racialised assemblages” that discipline humanity into “full humans, not-quite-humans and nonhumans” (Weheliye, 2014, 3 and above) not only influenced the course of imperial government in Africa and Asia and operations of slavery out of these locales, but also the development of British policy for the “just” treatment and “protection” of Indigenous peoples during the settler-colonization of Australia, Aotearoa-New Zealand, Canada, and the Americas. In the most extreme cases – for example, in Canadian British Columbia and across much of Australia – colonial invasion and settlement proceeded on the basis of the imperial “doctrine of discovery” and the associated fantasy that the newly “discovered” lands were Terra Nullius: empty lands without peoples and devoid of preexisting sovereign entitlements, making them freely available for appropriation (see Reynolds, 1996). In fact, the colonial explorers were well aware of the presence of the Indigenous inhabitants of these so-called empty lands. Maintaining the fiction of Terra Nullius therefore at times required the actual elimination of the First Peoples, which indeed is evidenced by the series of genocidal massacres that mark the settler-colonial project. Or, at the very least, colonialism demanded the dehumanization and degradation of Aboriginal people and cultures, the denial of Indigenous systems of law and governance, and the forced dispersal of Indigenous polities so as to assert their inferior, nonsovereign status and provide support for the colonial claim that Indigenous polities effectively counted for nothing and could be disregarded. The imposition of settler-colonial sovereignty could then be justified as a “humanitarian” obligation, which Rudyard Kipling referred to in 1898 as the “White Man’s Burden” to raise nonsovereign “primitive” societies to a higher state of civilization through Christian morality and Western science. This racist imperial agenda, and its attendant Eurocentric notions of progress and civilization, was typically manifest in settler-colonial societies through phased policies of segregation and assimilation. Often informed by Social Darwinism, settler-colonial nations including Australia and Canada initially viewed “backward” Indigenous populations as vulnerable and likely to “die out naturally” and be replaced by a “fitter species” of human. Accordingly, colonial policies of “protection” established mission reserves where Aboriginal communities could be charitably housed, clothed, and educated in “civilised” ways, so as to “smooth the dying pillow” (see Eshet, 2015; Chesterman & Galligan, 1997). Conveniently for settler-colonials, the dispersal and resettlement of Indigenous collectives in mission reserves at the same time vacated land that was traditionally Aboriginal-owned and occupied, which then became more freely available for colonial appropriation (see Reynolds, 1996). When this colonial phase of land acquisition had been largely accomplished, and it became apparent that Indigenous peoples would not simply “die out,” colonial policy changed focus from segregation to assimilation. Especially in light of a burgeoning “half-caste” population, the revised aim of government was to incorporate new generations of Indigenous individuals into white society where (it was claimed) they could eventually be rid of the perceived taint of their Aboriginality, become useful as a labor force, and become absorbed into the nascent colony. Formal policy regimes of child removal or “uplifting” existed across settler-colonial states including Australia, Canada, and Aotearoa-New Zealand. These persisted formally in some places until the 1990s and continue informally today, as is evidenced by the disproportionate numbers of Indigenous children taken into care. For instance, in 2007 there were 9054 Indigenous children identified as wards of the State in Australia. By 2016, this figure had increased to 16816 and continues to climb (see Behrendt, 2017). Under such policies, Indigenous children were forcibly removed from their families, communities, and traditional lands, stripped of their Aboriginal identities, and placed in institutions as wards of the State or rehomed (often as domestic servants) in white households (Haebich, 2000; Eshet, 2015). Frequently indentured and unwaged, these “Stolen Generations” of Aboriginal and Maori children formed a compelled workforce supporting the development of the settler-colony, and many suffered terrible abuse at the hands of their so-called “protectors” (HREOC, 1997; Eshet, 2015). Typically, such children never found their way back to their birth families, and many are only now linking up with the cultures and communities they had lost. This, then, is one of the darkest aspects of the imperial humanist legacy that settler-colonial nations are still struggling to reckon with.
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Rodriguez ‘07 [Dylan, PhD in Ethnic Studies Program of the University of California Berkeley and Associate Proffessor of Ethnic Studies at University of California Riverside, “American Globality And the US Prison regime: State Violence And White Supremacy from Abu Ghraib to Stockton to bagong diwa”, Ateneo de Manila University, 2007, Kritika Kultura 9 (2007): 022-048]
In fact, the notion of American globality I have begun discussing here already exceeds negri and Hardt’s formulation to the extent that it is a global racial formation, and more pointedly a global mobilization of a white supremacist social formation (read: a united States of America formed by the social-economic geographies of racial chattel slavery and their recodification through the post-13th Amendment innovation of other technologies of criminalization and imprisonment). The US prison regime’s production of human immobilization and death composes some of the fundamental modalities of American national coherence. It inscribes two forms of domination that tend to slip from the attention of political theorists, including Negri and Hardt: first, the prison regime strategically institutionalizes the biopolitical structures of white racial/nationalist ascendancy—it quite concretely provides a definition for white American personhood, citizenship, freedom, and racialized patriotism. Second, the prison regime reflects the moral, spiritual, and cultural inscription of Manifest Destiny (and its descendant material cultural and state-building articulations of racist and white supremacist conquest, genocide, and population control) across different historical moments. to invoke and critically rearticulate negri and Hardt’s formulation, the focal question becomes: How does the right of the uS-as-global police to kill, detain, obliterate become voiced, juridically coded, and culturally recoded? the structure of presumption—and therefore relative political silence—enmeshing the prison’s centrality to the logic of American globality is precisely evidence of the fundamental power of the uS prison regime within the larger schema of American hegemony. In this sense the uS prison regime is ultimately really not an “institution.” rather it is a formulation of world order (hence, a dynamic and perpetual labor of institutionalization rather than a definitive modernist institution) in which massively scaled, endlessly strategized technologies of human immobilization address (while never fully resolving) the socio-political crises of globalization. The US prison regime defines a global logic of social organization that constitutes, mobilizes, and prototypes across various localities. What would it mean, then, to consider state-crafted, white supremacist modalities of imprisonment as the perpetual end rather than the self-contained means of American globality? I am suggesting a conception of the prison regime that focuses on what cultural and political theorist Allen Feldman calls a “formation of violence,” which anchors the contemporary articulation of white supremacy as a global technology of coercion and hegemony. Feldman writes, the growing autonomy of violence as a self-legitimating sphere of social discourse and transaction points to the inability of any sphere of social practice to totalize society. Violence itself both reflects and accelerates the experience of society as an incomplete project, as something to be made. As a formation of violence that self-perpetuates a peculiar social project through the discursive structures of warfare, the US prison regime composes an acute formation of racial and white supremacist violence, and thus houses the capacity for mobilization of an epochal (and peculiar) white supremacist global logic. This contention should not be confused with the sometimes parochial (if not politically chauvinistic) proposition that American state and state-sanctioned regimes of bodily violence and human immobilization are somehow self-contained “domestic” productions that are exceptional to the united States of America, and that other “global” sites simply “import,” imitate, or reenact these institutionalizations of power. In fact, I am suggesting the opposite: the US prison regime exceeds as it enmeshes the ensemble of social relations that cohere uS civil society, and is fundamental to the geographic transformations, institutional vicissitudes, and militarized/economic mobilizations of “globalization” generally. to assert this, however, is to also argue that the constituting violence of the US prison regime has remained somewhat undertheorized and objectified in the overlapping realms of public discourse, activist mobilization, and (grassroots as well as professional) scholarly praxis. Here I am arguing that it is not possible to conceptualize and critically address the emergence and global proliferation of the (uS/global) prison industrial complex outside a fundamental understanding of what are literally its technical and technological premises: namely, its complex organization and creative production of racist and white supremacist bodily violence. It is only in this context, I would say, that we can examine the problem of how “the Prison” is a modality (and not just a reified product or outcome) of American statecraft in the current political moment. It is only a theoretical foregrounding of the white supremacist state and social formation of the united States that will allow us to understand the uS prison regime as an American globality that materializes as it prototypes state violence and for that matter, “state power” itself through a specific institutional site.
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Lee 21 [Allen, Ricky is a professor at the University of New Mexico where he specializes in critical race studies, "Critical race hermeneutics: A theoretical method for researching the unconscious of white supremacy in education," 2021] etkin
The same applies to academic research and those who engage in its discursive construction. As a venue for human communication, all educational research is interpretive. Researchers endeavor to convey the meaning they make of surveys, interviews, and bodies of research literature. They also engage in conflicts over interpretation through their studies of social and education phenomena, conflicts that drive subsequent research paradigms along with the politics of research funding and publishing. Tensions over the racial meaning of things are ever-present in the production of educational research, which takes place in academic institutions that are organizationally divided not just along racial identity lines but moreover into ideological camps that wage interpretive battles over race.
For those in the educational research community, none of this is breaking news. Rather, it is the stuff of normal, everyday talk in the hallways and offices of the academy. Thus, it is quite perplexing that educational researchers, who are clearly self-aware that they are immersed in daily struggles over racial interpretation, do not place central importance on hermeneutics, which is the study of the theories and methodologies of interpretation ( Morrow & Brown, 1994 ), in debates about research methodology. Broadly, hermeneutical scholars seek to reveal the presuppositions that guide interpretive processes ( Gallagher, 1992 ). Importantly, the field of hermeneutics, particularly in more critical approaches, instructs us that interpreters are typically not conscious of their hermeneutical presuppositions ( Habermas, 1989 ), meaning that many tend to see interpretation as little more than “common sense” or “differences of opinion.” Why is the avoidance of hermeneutics so pervasive, even among those who might benefit from a critical study of it, such as those doing work in critical studies of race? What are the consequences of avoiding the study of hermeneutics in educational research, particularly as it relates to racial power? Who benefits from the avoidance of a critical approach to the interpretation of race in a white supremacist social system? Is this part of a white supremacist academic desire to constrain racial interpretations for fear that a focus on a critical version of a racial hermeneutics might let the proverbial “cat out of the bag” in the production of educational research?
This chapter traces the intellectual lineage of hermeneutics, offers critical race hermeneutics (CRH) as theory and methodology, and applies CRH to education in ways that pedagogically models how researchers can engage in educational research anew.
Background: hermeneutics and education
Generally speaking, the present-absence of the field of hermeneutics in educational research, a situation where hermeneutics is implicitly practiced by everyone but explicitly addressed by almost no one, is concerning since the field studies schooling, an institution predicated, consciously or not, on hermeneutical theories and activities. In other words, hermeneutics in educational research is out of sight, and out of mind, whether the research focuses on race or not. Shaun Gallagher’s (1992 ) Hermeneutics and Education is one of the few book-length theoretical studies of hermeneutics in educational theory and practice. As Gallagher argues, schooling is fundamentally hermeneutical (see also Leonardo, 2003 ). The everyday activities of schooling are largely based on learning to interpret texts discursively, which can include making meaning of written passages, mathematical equations, historical narratives, classroom dialogues, or everyday social interactions. Teachers act in ways to guide, or even control, how students learn not only to interpret texts but also what counts as “proper” meanings and “correct” interpretive approaches. Although race and structural white supremacy are not Gallagher’s focus, it is easy to see how educational control over interpretation is chained to white racial power. From a critical lens, domination necessarily employs a hermeneutical imposition that regulates the interpretive process, ensuring that meanings that support the interests of the dominant group are legitimated over others ( Leonardo, 2003 ; Leonardo & Allen, 2008 ; Roseboro, 2008)
Gallagher’s discussion of the politics of hermeneutics in the classroom is instructive, even if constrained by an inattention to structural white supremacy. For example, Gallagher argues that conservative and moderate hermeneutics are the two most common approaches used in schools. In conservative hermeneutics, the educator teaches that the meaning-making process should be focused on “accurately” arriving at the “original intent” of the author, thus ascertaining the correct or commonly accepted interpretation (e.g., the intent of the “Founding Fathers” when interpreting the U.S. Constitution through an ideology of whiteness). Conservative hermeneutics often works to persuade students to think of authors’ alleged intentions as the (racialized) “natural order of things,” thus it often supports long-standing rationalizations of social inequalities as just (e.g., rationalizing racial hierarchies). Or, educators very often employ a moderate hermeneutics rooted in a phenomenological approach that emphasizes the relative nature of interpretation. In this mode, students are taught that interpretation is perspectival, that people have different cultures and experiences that shape how they understand texts, and that the goal of interpretation is to come to a consensus understanding, or a “fusing of horizons,” for making sense of and, moreover, evaluating current social interactions and group relations.
However, Gallagher fails to problematize how conservative and moderate hermeneutics operate dialectically as the interpretive norm in schools, both working together hegemonically to exclude and occlude critical approaches to hermeneutics in the curriculum. In addition to an inattention to white supremacy, Gallagher problematically supports a moderate hermeneutical approach, one that leaves students without a sophisticated interpretation of how oppressive social structures, such as white supremacy, work through the nexus of discourse, ideology, and the unconscious in classroom and social dialogues. In fact, seemingly “open” dialogues rooted in moderate hermeneutics often become sites of further repression and injury due to an intentional pursuit of “consensus” (i.e., social stability due to alleged “slow-but-steady progress”) over the more revolutionary desire to profoundly interrogate the racial ideologies that constitute racial hierarchies, whether the dominant consent or not (see Leonardo & Porter, 2010).
K-12 schools are not the only ones engaged in hermeneutical politics; so are the colleges of education that research them. In the post-Civil Rights Era, students and faculty of color have challenged research interpretations mired in an ideology of whiteness, thus increasing hermeneutical conflicts over racial meaning in the ivory tower ( Collins, 1998 ). Sometimes those caught up in interpretations driven by structural white supremacy attempt to negate those making critical racial interpretations. Other times, those who are uncomfortable with critical racial interpretations become passive aggressive by becoming an “enforcer” of the normative rules of research methodology. For example, rather than more directly discussing their disagreement with the researcher’s critical racial interpretations, they instead resort to pedantic attempts to discredit the work by questioning the implementation of methods, such as sample sizes, search schemes for literature reviews, interview protocol questions, etc. (see Matias, 2019 ). While a critical race researcher’s work could benefit at times from improved process details, the enforcer’s intense preoccupation with methods is not proportionally in step with the overall level of the detail’s importance relative to other crucial aspects of the work, such as the racial insights that are made. Also, a critical race scholar may be told by a qualitative researcher, for example, that their critical race analyses are an “imposition on the data,” and thus on their participants, and not consistent with the subjectivist orientation of qualitative methodology. In this scenario, the rhetorical move of invoking the norms of methodology is an act that conceals the deeper problem around theories of interpretation and the important role they play in maintaining white supremacy through methodological silencing. Armed with a critical race approach to hermeneutics in educational research, critical race scholars would be more empowered to engage directly and meaningfully in methodological conflicts that are fundamentally hermeneutical.
Moreover, much work is needed to develop a critical hermeneutical approach to race studies. The established field of critical hermeneutics provides many insights upon which to draw ( Leonardo, 2004 ). Critical hermeneutics developed out of the larger field of critical theory, an insightful paradigm that developed in the 1930s (mainly to understand the rise of Nazism) that synthesizes Marx’s approach to social structures, Freud’s notion of the unconscious, and Weber’s insights into the rationalization of status hierarchies ( Jay, 1996 ). Critical hermeneutics seeks to intervene by exposing the problematic historical (and geographical) imaginaries often deployed to mystify interpretation ( Thompson, 1981 ). However, it suffers from an inattention to structural white supremacy (see Allen, 2001 ; Leonardo, 2013 ; Mills, 1997 ). Conversely, while critical race theory clearly makes structural white supremacy its focus, it has not paid explicit attention to the field of hermeneutics, even though CRT often works implicitly to systematically reinterpret the word and the world through processes similar to critical hermeneutics. So, in this chapter I introduce critical race hermeneutics (CRH), which uses critical race theory (CRT) to revise the best aspects of critical hermeneutics, creating a methodology for the theoretical study of race and white supremacy in education. In short, CRH is a study of how communication is distorted by a white supremacist social structure, turning discursive exchanges into everyday forms of racialized material, psychic, and symbolic violence. It seeks to show how language and communication is a site of conflict and domination, a place where white supremacy not only operates ideologically but also where the structure of white supremacy is, itself, reproduced. CRH works to interpret, more so, reveal the unconscious of the objective reality of white supremacy in subjective forms.
Humansim overcoats extinction.
Phillips 7/9/24 [Leigh Phillips, "The Awkward Truth About Extinction", 7/9/24, The Atlantic, https://www.theatlantic.com/science/archive/2024/07/mass-extinction-species-humans-earth/678897/, Accessed 07/13/2024] //GURL😭
Likewise, the Carnian pluvial episode, a smaller mass-extinction event that I’m also fond of and that occurred some 230 million years ago, was so pivotal that the scientists who study this episode describe it as “the dawn of the modern world.” For millions of years, an extremely dry climate had extended across the supercontinent of Pangaea, until an episode of massive volcanism made the planet hotter and much more humid. It rained for about a million years, perhaps in waves that matched the four eruptive peaks of the volcanism. This global wetting led to another profound disappearance of many species, particularly of herbivorous reptiles that had adapted to arid conditions. But on this newly wet planet, a dazzling diversification of more modern coral reefs, conifer trees, dinosaurs, crocodiles, insects, and mammals began. “The origin of modern systems was triggered by the crisis,” Michael Benton, a prominent researcher of this extinction and a professor at the University of Bristol, in England, told me. Extinction is often cast as a destructive force, but in this light, it is also generative. Even in the face of extinction, existing body plans—think of higher taxonomic categories such as phylum, class, or order—rarely disappear entirely. Meanwhile, the environmental changes that drive extinction events also drive the emergence of new body plans, notes the paleontologist Norman MacLeod, a professor at Nanjing University, in China. Extinction also removes the advantages of ecological incumbents—who themselves took advantage of a previous episode of rapid diversification, in many cases after an extinction event—and opens up opportunities for other groups. As a result, extinction has increased the overall range of diversity in the biosphere over time, a phenomenon known as evolutionary stacking. “All these factors underscore the creative role extinction has played in promoting biodiversity,” MacLeod told me. “If there had been no extinction over the course of Earth history, our planet would be home to a far less diverse array of species than it is.” Other than the emergence of new species, extinction is likely the most common evolutionary process on Earth. It is as necessary a part of evolution as death is of life, making space for new species—even whole new ecosystems—to emerge. And this kind of creative destruction is happening constantly: More dramatic events such as the Late Devonian fade into thousands or millions of more everyday extinction events that have made the world as we know it today. Extinction’s beneficent side puts us in an awkward, even discomforting position. The world, after all, is on the upslope of another significant extinction event. Climate change, habitat loss, pollution, and a slew of other environmental problems are radically transforming ecosystems and resulting in a loss of biodiversity unprecedented in the history of our species, according to the Intergovernmental Science-Policy Platform on Biodiversity and Ecosystem Services (IPBES)—the global body of researchers aiming to do for our current crisis of extinction what the IPCC does for climate change. In Earth’s history of extinctions, this one is distinct from all those previous in that it’s clearly caused by us. In the pursuit of our own interests, humans are profoundly reordering every environment on the planet, and extinguishing multitudinous lineages of organisms—the assemblage of species we live alongside. Where does this leave us? Extinction is a tragedy for the species affected, but if we are just the latest in a series of evolutionary pressures, should we then be indifferent? The answer is the intuitive one: We absolutely need to be worried about what humans are doing to the planet. But we should be worried about the transformations we’re causing and all the destruction of ecosystem services that they entail not because extinction is inherently bad, but—first and foremost—because these transformations might well destroy us. Traditional environmental thinking tends to rely on the ideal of preservation to condemn human-driven extinction: Our actions are upsetting a supposed balance of nature that would persist if not for us, so our responsibility is to uphold that balance, guarding or re-creating a version of nature that does not so obviously reveal our influence. “The ravages committed by man subvert the relations and destroy the balance which nature had established between her organized and her inorganic creations,” the diplomat George Perkins Marsh, perhaps America’s first environmentalist, wrote in his 1864 text, Man and Nature—foundational to the conservation movement. More than a century and a half later, this same conceit governs environmental thought. You can see it, for instance, in the way environmental groups and thinkers describe the initiative to reintroduce wolves to Yellowstone National Park: After human actions “ruined” the ecosystem, the wolves were able to “restore balance” by reducing the number of elk in the park. (Never mind that for at least eight years after the wolves returned, humans still killed more elk in the park than they did.) This continuously recurring notion of some harmonious stability ignores the reality of nature’s constant dynamic flux. In trying to preserve an imagined natural balance, many conservationists assume that the current way the world is organized, with its current assemblage of species, is the way that it must always be. Evolution itself disproves that assumption: It has no purpose or direction, and does not end once a given condition is achieved. And any attempt to restore that imagined world in balance has involved making judgments, implicit or explicit, about which species are most worth saving. Beyond the self-interest of maintaining ecosystem services that benefit us, humans can and do have good reasons for trying to save polar bears, pandas, whales, tigers, sea turtles, rhinoceroses, orangutans, penguins, and other charismatic species from disappearing, but those decisions rely on human moral preferences. We have also deliberately eradicated the virus that causes smallpox, and if you accept that as a triumph or protest that those are just microbes, then you accept that not all species have an equal right to existence: that whales and orangutans—and people—are more important than bacteria and viruses. In many ways, fidelity to the idea that humans upset nature’s balance holds us back from addressing the perils of extinction. The conservation biologist Mark Vellend worries, for instance, that counts of biological diversity disregard new species in novel, human-influenced ecosystems—where extant species occur in new combinations or abundances. He gives the example of New Zealand. Since humans arrived, some three-quarters of that country’s forest has been converted for their use, a sizable chunk of all endemic birds have gone extinct, and non-native species have multiplied. But in that same period, he says, the number of plant species has doubled, the number of bird species overall has stayed roughly the same, and dozens of land mammals have moved in where none had lived. So is New Zealand an example of a biodiversity crisis, or a biodiversity success? Vellend and others stress that this doesn’t mean global biodiversity is doing fine. Rather, it indicates that the erroneous belief that evolution follows a particular direction may be skewing our assessment. And if we do want to maintain, more or less, the current global assemblage of species—the assemblage to which we humans are adapted—then scientists need to be able to measure it accurately. 

Court Clog DA
1NC --- Link --- Precedent
Precedent sends more cases to trial which clogs the courts.
Esparza 15. Andre Gabriel Esparza; “Jury Nullification: The Achilles Heel of the Police State”; October 03; http://www.brettsanders.me/2015/10/jury-nullification-the-achilles-heal-of-the-police-state/
The system of mass incarceration depends entirely on the steady stream of misinformation it imposes on the humans it looks to control. If overnight everyone charged with victimless crimes exercised their constitutional rights, the shortage of judges, lawyers, and cops would be exposed right away in the handling of overflowing jury trial cases. Can we just imagine if the number of people demanding their trial rights just doubled or tripled in occurrence? It would be absolute chaos for the justice system. This immediate crisis would ‘bullet train’ mass incarcerations to the number one priority for judges and politicians. They would only be left with the option to either throw out a lot of the ‘criminal’ cases filed, for example drug possession, disobeying unjust laws, and victimless crimes. Or go with the more difficult option and try to amend the Constitution to turn the tables into their favor. Crashing the system by being informed and exercising our rights is an achievable concept. Even the dissolution of the Drug War could be commenced with this powerful tool. Sparing the destruction of innocent lives on the civilian side and senseless overreach on the police side. Leaving it to the individual to decide what to put into their own bodies without being raided, kidnapped, and locked up for a precious portion of their life.

Politics DA
1NC/2NC --- Courts Link
Courts aren’t insulated---controversial decisions create backlash that hurts the ruling party. 
Jordain Carney & Harper Neidig 20. Staff Writers. "Schumer, Roberts clash inflames partisan rift over Supreme Court". Hill. 3-5-2020. https://thehill.com/homenews/senate/486207-schumer-roberts-clash-inflames-partisan-rift-over-supreme-court/
A clash between Senate Minority Leader Charles Schumer (D-N.Y.) and Chief Justice John Roberts is igniting a partisan fight over the Supreme Court as the justices move forward with a politically-charged docket during an election year.
Schumer stepped onto a political landmine when he warned that two conservative justices would “pay the price” if they voted against abortion rights, earning a rare rebuke from Roberts who called the comments “dangerous.”
That sparked an outpouring of GOP criticism and a long-shot censure threat from Sen. Josh Hawley (R-Mo.), while Democrats countered that Schumer’s remarks had been mischaracterized and accused Republicans of not being equally critical of heated rhetoric from President Trump. 
Schumer appeared to try to cool temperatures on Thursday, acknowledging from the Senate floor that he misspoke while also standing by his criticisms of the conservative majority on the high court’s bench. 
“My point was that there would be political consequences, political consequences for President Trump and Senate Republicans if the Supreme Court … stripped away a women’s right to choose,” Schumer said.
“I shouldn’t have used the words I did, but in no way was I making a threat. I never, never would do such a thing. And [Senate Majority] Leader [Mitch] McConnell knows that. And Republicans who are busy manufacturing outrage over these comments know that,” he added.
But the flareup is the latest sign of the growing politicization of court fights within a normally clubby Senate, which has been buffeted in recent years by bare knuckle brawls over the confirmation of Justices Neil Gorsuch and Brett Kavanaugh, the two Trump appointees Schumer had referred to. 
The partisanship played out on the Senate floor as senators traded jabs in back-to-back speeches. 
“I’m not sure where to start. There is nothing to call this except a threat, and there is absolutely no question to whom … it was directed,” said McConnell (R-Ky.) “The minority leader of the United States threatened two associate justices of the U.S. Supreme Court by name, period.” 
McConnell was quickly countered by Schumer and Sen. Dick Durbin (D-Ill.), Schumer’s No. 2. 
“I respect Chief Justice John Roberts, but I respectfully disagree with the statement he made yesterday about Senator Schumer’s comments before the Supreme Court building. It is not in Chuck Schumer’s nature to physically threaten anyone, or to create a dangerous situation for any person. That is just not Chuck Schumer,” Durbin said. 
He also made a pointed jab at McConnell’s decision to leave a Supreme Court seat vacant for roughly a year after Supreme Court Justice Antonin Scalia died, questioning if McConnell thought senators “have forgotten what he did when it comes to this Supreme Court after Justice Scalia passed away?” 
“What troubles me is that his being admonished publicly by President Donald Trump for his use of words. … It just takes your breath away to think that the president with his thousands of tweets and statements and utterances, outrageous as they have been, would be standing as a judge of others when it comes to the use of language,” Durbin added.
The incident comes a week after Trump attacked liberal justices Sonia Sotomayor and Ruth Bader Ginsburg and demanded that they recuse themselves from his own cases set to be heard later this month. Roberts did not break his silence to respond to those attacks.
Trump on Wednesday night criticized Schumer for his remarks.
“There can be few things worse in a civilized, law abiding nation, than a United States Senator openly, and for all to see and hear, threatening the Supreme Court or its Justices,” he tweeted. “This is what Chuck Schumer just did. He must pay a severe price for this!”
House Speaker Nancy Pelosi (D-Calif.) noted that Schumer walked back his remarks, adding “I support him in that.” 
“It’s unfortunate because as you see I think the Republicans say it’s okay if the president does it, but it’s not okay if other people do it. It wasn’t right for anybody to do it, and Chuck recognized” that, Pelosi told reporters. 
But Schumer’s apology did little to temper criticism from Republicans. 
Hawley rolled out his censure resolution on Thursday afternoon with the support of 14 GOP senators that, if passed, “censures and condemns in the strongest possible terms.” 
The controversy began when Schumer appeared at a rally in front of the court on Wednesday as the justices were hearing oral arguments in a case over a controversial Louisiana law that requires abortion doctors to have admitting privileges at nearby hospitals.
“I want to tell you, Gorsuch, I want to tell you, Kavanaugh, you have released the whirlwind, and you will pay the price,” Schumer said at the rally. “You won’t know what hit you if you go forward with these awful decisions.”
In a rare public statement, Roberts denounced the comments as “dangerous” on Wednesday afternoon.
“Justices know that criticism comes with the territory, but threatening statements of this sort from the highest levels of government are not only inappropriate, they are dangerous,” Roberts said in the statement. “All Members of the Court will continue to do their job, without fear or favor, from whatever quarter.”
It was a rare public move from Roberts. The chief justice also spoke out against Trump in 2018 when the president criticized an “Obama judge” for ruling against one of his immigration policies.
The renewed fight is playing out as the court is preparing to rule on a host of controversial political cases just months before the 2020 election.
By the end of the court’s term in June, it will have issued decisions on cases involving subpoenas for Trump’s tax returns, gun rights, deportation protections for undocumented immigrants, workplace discrimination against LGBT employees and public funding for religious schools.
It’s the first full term with both of Trump’s appointed justices on the bench and without the retired Anthony Kennedy’s swing vote tempering the ambitions of the conservative majority. Many progressive advocates have been pushing Democratic leaders and presidential candidates to speak out more forcefully on the court out of concern that it could be preparing to strike down a number of liberal cornerstones.
Though Schumer has admitted the comments were a mistake, the uproar could provide an opening for both sides to highlight the court’s agenda this term. And it’s likely to increase the spotlight on Roberts, who has warned against the courts being dragged into partisan fights.
Brian Fallon, the executive director of the progressive group Demand Justice, said that it’s “fully appropriate” for political leaders to call out what he sees as the court’s partisan agenda.
“The Court’s entire docket this year has already guaranteed that it will be at the center of debate in 2020,” Fallon said in a statement. “Schumer was right to warn the Court against continuing to act so politically. Roberts ought to brace himself for plenty more criticism in the months to come.”
Republicans painted the controversy as the latest example of Democrats moving to the left on the courts ahead of the 2020 election.
“Our members are going to continue to point out that this is what you get if you get a Democratic majority. They’re going to want to reshape the court,” said Sen. John Thune (R-S.D.), the No. 2 Senate Republican.
2NC --- Courts Link
Court decisions get pinned on Congress and the President. 
Lindsay Harrison 5. Professor of Law at the University of Miami. “Does the Court Act as “Political Cover” for the Other Branches?”, 11-18-2005, http://legaldebate.blogspot.com/
While the Supreme Court may have historically been able to act as political cover for the President and/or Congress, that is not true in a world post-Bush v. Gore. The Court is seen today as a politicized body, and especially now that we are in the era of the Roberts Court, with a Chief Justice hand picked by the President and approved by the Congress, it is highly unlikely that Court action will not, at least to some extent, be blamed on and/or credited to the President and Congress. The Court can still get away with a lot more than the elected branches since people don't understand the technicalities of legal doctrine like they understand the actions of the elected branches; this is, in part, because the media does such a poor job of covering legal news. Nevertheless, it is preposterous to argue that the Court is entirely insulated from politics, and equally preposterous to argue that Bush and the Congress would not receive at least a large portion of the blame for a Court ruling that, for whatever reason, received the attention of the public.
Courts link 
Steven Pearlstein, 20, (Steven Pearlstein, 12-18-2020, Washington Post, Perspective, https://www.washingtonpost.com/business/2020/12/18/google-facebook-antitrust-lawsuit/, 1-29-2023) SCade
To achieve that more ambitious outcome, says Gene Kimmelman, a former chief counsel to the Justice Department’s antitrust division, the government does not have to go so far as to convince the courts that their past decisions were wrong. But it would have to convince judges that those earlier precedents have to be adapted to the competitive realities of today’s winner-take-all markets — markets where customers all want to use the same network or supplier, the price of a product can be zero, and the competitive threat comes from small start-ups offering a different product or technology. Even as these cases proceed through the courts, the issues they raise will also be actively debated in Congress, where there is considerable bipartisan interest in restraining the power of Big Tech. And what happens in one forum is likely to inform and affect the other. The filing of the court cases, for example, is likely to give further impetus to legislative proposals to strengthen the antitrust laws and create a new agency to directly regulate digital platforms, much in the way the Federal Communications Commission regulates telephone and cable companies and the Federal Energy Regulatory Commission regulates electric utilities. In addition to regulating business practices and approving mergers, such an agency could also address issues of privacy, data ownership and regulation of disinformation and hate speech. Just this week, both the British government and the European Union unveiled a proposal for such an agency.
The president gets blamed
New Yorker 15 (“OBAMA’S GAME OF CHICKEN WITH THE SUPREME COURT”, New Yorker, http://www.newyorker.com/news/daily-comment/obamas-game-of-chicken-with-the-supreme-court , May 21, 2015)
No, it’s not. If the Obama Administration loses in the Supreme Court, the political pain will fall almost exclusively on the President and his Party. To paraphrase Colin Powell and the Pottery Barn rule, President Obama will have broken health care, so he owns it. To the vast mass of Americans who follow politics casually or not at all, Obamacare and the American system of health care have become virtually synonymous. This may not be exactly right or fair, but it’s a reasonable perception on the part of most people. The scope of the Affordable Care Act is so vast, and its effects so pervasive, that there is scarcely a corner of health care, especially with regard to insurance, that is unaffected by it. So if millions lose insurance, they will hold it against Obamacare, and against Obama. Blaming the President in these circumstances may be unfair, but it’s the way American politics works.¶ Republicans, of course, will encourage this sentiment. The precise legal claim in King v. Burwell is an esoteric one. It is not based on a claim that Obamacare is unconstitutional. (The Supreme Court upheld the constitutionality of the law three years ago.) Rather, the central assertion by the plaintiffs is that the Obama Administration violated the law itself. In any event, the subtlety of the issue at the heart of the case will surely be lost in its aftermath. The headlines will read, correctly, “Court rules against Obamacare,” and this will be all that matters. The Republicans will argue that the Supreme Court showed that the law was flawed from the start, that the Obama Administration is lawless, that a full repeal of the law is the only appropriate response to the Court’s decision—and that the millions who lose their subsides should blame the sponsor of the law. Watch for references to a “failed Presidency.” There’ll be plenty of them.¶ Understandably, perhaps, the Administration has courted this kind of reaction. Better than anyone, Administration officials know the scale of the problems that would be created by a loss in the Supreme Court. Advertising this possibility makes sense as a litigation strategy; Obama officials don’t want to make it easy for the Supreme Court to rule against them. In testimony before Congress and elsewhere, Sylvia Burwell, the Secretary of Health and Human Services (and the defendant in the case), said that the Administration has no contingency plan for an adverse ruling in the Supreme Court. But playing chicken with the Justices only works if it works. If the Supreme Court strikes down the subsidies, the Administration will also have to answer for why it didn’t prepare for this possibility.¶ For many people, the President of the United States is the government of the United States. It’s why he gets the credit and blame for so many things, like the economy, where his influence can be hard to discern. This is particularly true for a subject in which the President has invested so much of his personal and political capital. If the Supreme Court rules against him, the President can blame the Justices or the Republicans or anyone he likes, and he may even be correct. But the buck will stop with him.
That’s specifically true of Biden
Cadelago and Daniels, 6-28-21
(Christopher and Eugene, “Republicans ramp up attacks on Biden on … everything,” accessed 6-28-21, https://www.politico.com/news/2021/06/28/spray-and-pray-biden-republicans-496660) JFN 
That hasn’t, however, kept Republicans from swinging away. Biden is far and away the GOP’s No. 1 villain on Facebook, according to an analysis conducted by the Democratic-leaning communications agency Bully Pulpit Interactive for POLITICO. Over the last three months, Republicans and affiliated groups and committees have spent nearly $2.5 million trying to paint Biden and his priorities in a negative light. That’s more than three times what they’ve spent on Facebook ads targeting other leading Democrats — from Sen. Bernie Sanders (I-Vt.), House Speaker Nancy Pelosi, Rep. Alexandria Ocasio-Cortez (D-N.Y.) and former President Barack Obama — and issues like socialism, fake news, and “defund the police” combined. POLITICO opted to review the last three months of data, after Facebook lifted the ban on political ads on its U.S. platform. But there has not been a consistent theme to the anti-Biden spots. The attack lines getting pushed most on the right go after Biden’s massive infrastructure push, his call for raising taxes, dark money groups that support his agenda, his position on guns and the rise of gun violence in U.S. cities, according to Bully Pulpit’s analysis. The conservative outfit Americans for Prosperity is leading the online barrage against Biden, with spots on infrastructure, taxes and the American Jobs Plan. The National Rifle Association has run online ads targeting Biden on guns, claiming that the “Biden Political Machine [will] dismantle the 2nd Amendment.” But others running ads go after Biden on wholly different topics. Sen. Ted Cruz (R-Texas) has run spots accusing the president of trying to pack the Supreme Court with “radical leftiest justices” (Biden has only put together a commission to study the composition of the courts).


Sua Sponte
1NC---Link---Sua Sponte
The plan creates a new rule without a test case---that devastates legitimacy and takes out solvency
Epstein 98 (Lee, Professor of Political Science and Professor of Law – Washington University, The Choices Justices Make, p. 160-161)
Additional implications of a Court operating free from a norm disfavoring issue creation are easy to develop. 1 But the general point is simple: without this norm the Court would no longer resemble a legal body in the way that scholars, attorneys, and jurists—not to mention Article 111 of the U.S. Constitution—contemplate such fora. More to the point, regular deviations from this norm would undermine the Courts legitimacy. The public believes that the Court's legitimate judicial function involves resolving the issues before it, not the creation of new issues.36 As one scholar put it, "When the parties choose issues, there is little opportunity for judges to pursue their own agendas and, as a consequence, the proceedings are not only fairer, but are perceived to be fairer," But, if the Court departs from this practice, it raises questions as to the impartiality of |its| actions, and such speculation tarnishes the Courts legitimacy. Litigant control of the issues is important to satisfy not only the parties, but society as well…When the Court [discovers] issues that the litigants have not presented, the Court erodes its credibility and trespasses on the soul of the adversarial system.'7
Counterplans
States CP
Solvency
Uniformity among state moral right laws solve.
Temple 19 — Karyn A. Temple, Senior Executive Vice President and Global General Counsel for the Motion Picture Association, Former Register of Copyrights in the US Copyright Office, Former Vice President in the Litigation and Legal Affairs for the Recording Industry Association of America, Holds a JD from Columbia University School of Law, Holds a BA in English from the University of Michigan, 2019(“authors, attribution, and integrity:
examining moral rights in the united states,” U.S. Copyright Office, April, Available Online at https://www.copyright.gov/policy/moralrights/full-report.pdf, Accessed 07-13-2024) JM
4. State Moral Rights Laws
At the time of the BCIA, eight states had recently enacted specific statutes “protecting the rights of integrity and paternity in certain works of art.”685 California led the charge by enacting the first state statute that explicitly protected the moral rights of authors of works of fine arts.686 Soon after its enactment, the California Art Preservation Act of 1979 was labeled as “a positive step for the protection of some moral rights for some creators.”687 Although there was criticism that the statute was narrower than European moral rights statutes and Article 6bis of the Berne Convention, it was nonetheless heralded by many as a much needed “coherent and comprehensive set of protections for the patchwork relief traditionally provided by the courts.”688
Then-Register of Copyrights Ralph Oman noted that three basic models of state moral rights law existed at the time the BCIA was being considered—the preservation model, the moral rights model, and the public works model.689 The preservation model sought to provide authors with attribution and integrity rights, while also protecting works from destruction.690 The moral rights model provided authors with integrity and attribution rights, without protection against destruction.691 State statutes falling in the public works category were more related to state police power and were used to protect certain works, such as antiquities and works of historical value, from vandalism.692 Which model a state employs affects which art and artists are protected, as well as the scope of that protection.
In the years after the BCIA’s enactment, several other states enacted moral rights legislation.693 State moral rights still generally fall into the three categories that Oman articulated in 1989. In addition to Oman’s three models, states have also enacted legislation establishing minimal attribution rights for authors engaged in transactions with art dealers.694 Since the time of the BCIA and VARA, no new state statutes have been enacted that fall under the preservation model. The existing preservation model statutes are unique because they not only recognize an author’s personal attribution and integrity interests, but also the importance to the “public interest in preserving the integrity of cultural and artistic creations.”695 The need to protect the public interest manifests in provisions that prevent the destruction of works.696 Similar to preservation model statutes, the list of traditional moral rights statutes has remained the same except for the addition of one new statute.697 Accordingly, the majority of new statutes fall under the public works model698 as well as the new model covering art sales.
By their nature, state moral rights statutes are not uniform, but there are certain general provisions that are common amongst many of the statutes. First, the most common theme, and often critique, is that the statutes only apply to works of fine art. 699 This limitation was first criticized soon after the California Art Preservation Act was passed in 1979; the plethora of statutes enacted since have replicated this limitation. 700 Second, the rights tend to be waivable.701 Third, the rights do not usually apply to works created under work made for hire arrangements or works that are created under contract for advertising or commercial use.702 The limitation for advertising and commercial uses can often be overcome by contract.703 Fourth, the attribution right is generally accompanied by a right to disclaim authorship, but it must be for a “just and valid reason.”704 Fifth, with the exception of some of the statutes, the destruction of a covered work is generally permissible,705 although alteration is prohibited in those states that assign an integrity right.706
Despite the above commonalities, state moral rights statutes also vary in many aspects, most notably in the form of protections afforded, when those protections kick in, and the types of works protected. When Congress determined that the United States met its Berne article 6bis obligations to provide attribution and integrity rights to authors, it cited eight existing state statutes in its rationale.707 At the time, those eight statutes all provided some form of attribution and integrity right. State moral rights statutes subsequently enacted have generally provided more limited rights, establishing attribution rights rather than integrity rights. While this is not the case with all post-BCIA statutes, the trend has been to establish only attribution rights for artists in connection with display in public buildings or art sales.708 Relatedly, an artist’s ability to enforce his or her moral rights varies greatly state by state. For example, some states attach moral rights to artists’ works broadly regardless whether the work was created privately by an artist or commissioned by the state.709 Others only extend protection to works commissioned by the state or displayed in state buildings710 or to artwork involved in sales or commissions.711 Lastly, while state moral rights statutes only protect works of visual art, there is no uniform definition of the term. Most of the statutes define covered works as “works of fine art,” but the specific definitions vary greatly. Some enumerate long lists of examples712 and others simply refer to only visual and graphic works including, but not limited to, paintings, drawings, or sculptures.713 Some states also expressly exclude works that are included in other jurisdictions, like film and video.714 Understandably, the variety of state statutes can be difficult to navigate, and this system of inconsistent state laws only protects a thin subset of works.
State moral rights laws provided the most explicit expression of statutory moral rights in the United States until the passage of VARA in 1990. VARA amended the Copyright Act’s preemption provision (section 301), providing that this federal statute preempts “all legal or equitable rights that are the equivalent to” the attribution and integrity rights conferred by VARA with respect to “works of visual art to which the rights conferred by section 106A apply.”715 According to the legislative history, “[a] single Federal system is preferable to State statutes or municipal ordinances on moral rights because creativity is stimulated more effectively on a uniform, national basis.”716
Subsection 301(f) outlines several exceptions to VARA’s preemption authority including that the provision does not apply to causes of action commenced before the effective date of VARA (June 1, 1991).717 For example, in Pavia v. 1120 Avenue of the Americas Associates, the U.S. District Court for the Southern District of New York found that the plaintiff’s claim regarding the display of his work in an altered form under New York’s Artists Authorship Rights Act (AARA) was not preempted by VARA because the improper display started in 1988, before the effective date of the federal legislation.718 VARA also does not preempt any activities that violate legal or equitable rights that are not “equivalent” to any of the rights conferred by VARA with respect to “works of visual art.”719 Activities violating legal or equitable rights that extend beyond the life of the author are also not preempted under this provision.720 Thus, post-mortem rights for artists under state laws that address misattribution, mutilation, or destruction of works of visual art likely remain available to eligible parties.721
For determining when VARA preempts a plaintiff’s state law claim, the courts follow the standard for determining preemption under the broader Copyright Act. For preemption to occur, the work of authorship in which rights are claimed must fall within the subject matter of copyright; and the state law must create legal or equitable rights that are equivalent to any of the exclusive rights within the general scope of copyright.722 For example, the U.S. District Court for the Southern District of New York in Board of Managers of Soho International Arts Condominium v. City of New York held that an artist’s claim under New York’s AARA regarding the destruction of a mural on a building was preempted by VARA.723 The court found that the mural falls within the subject matter of copyright and that the integrity rights under AARA are equivalent to those under VARA. While the artist argued that the rights under AARA are not equivalent to VARA’s rights as AARA does not limit the right of integrity to “works of recognized stature” as under VARA, the court disagreed stating that preemption can occur even when the state statute is broader.724 The court further emphasized that VARA and AARA have nearly identical provisions regarding the right of integrity; and thus the rights under AARA are “equivalent” to VARA’s rights for the purposes of the preemption analysis.725
The limited availability of relevant case law leaves many questions unanswered regarding the drafting and interpretation of VARA’s preemption provision. For example, it is unclear whether the phrase “with respect to works of visual art to which the rights conferred by section 106A apply” would permit claims concerning works that do not meet section 101’s definition of a “work of visual art” or would preempt any claims relating to “pictorial, graphic, or sculptural” works. The legislative history states that “works that are not covered by the law, such as audiovisual works, photographs produced for non-exhibition purposes” would not be preempted.726 If claims for these types of works are not preempted, then works that do not meet the limited definition of a “work of visual art” may be able to claim potentially greater remedies under state law.727
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